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INTRODUCTION
Amicus curiae, The Chesapeake Bay Foundation, Inc. (“CBF”), hereby submits
the following brief pursuant to Maryland Rule 8-511(b).
STATEMENT OF THE CASE
The Maryland Department of the Environment (“MDE”) and Montgomery County
(“the County”) have each appealed from the judgment of the Circuit Court for
Montgomery County that reversed MDE’s grant of the renewal of the County’s municipal
separate storm sewer system discharge permit (“the Permit”). The Permit, which MDE
issued to the County under section 9-323 of the Environment Article, regulates
discharges to and from the County’s municipal separate storm sewer system (“MS4”).
The Circuit Court determined that the Permit “does not comport with Maryland law, the
federal Clean Water Act and federal regulations implementing the Clean Water Act.” (E.
22.)
This case originated when appellees Anacostia Riverkeeper Inc., Potomac
Riverkeeper Inc., Friends of the Earth, the Waterkeeper Alliance, Pat Munoz, and Mac
Thornton filed a petition for judicial review to challenge MDE’s final determination to
issue the Permit. After issues regarding standing were resolved by this Court in a separate
proceeding, the Circuit Court held a hearing on November 20, 2013 on the merits of the
petition for judicial review. The Circuit Court entered an order on December 4, 2013
remanding the matter to MDE “for further proceedings to allow the agency to comply
with Maryland law, the Clean Water Act, and federal regulations” consistent with the
Circuit Court’s opinion. (E. 22.)
QUESTIONS PRESENTED
1. Does the Permit violate federal or State law by not ensuring compliance with
water quality standards and by lacking enforceable interim benchmarks to assess
progress?
1

2. Does the Permit violate federal or State law by not requiring adequate and
representative waterbody monitoring?
3. Does the Permit violate public participation procedures required by law?
STATEMENT OF FACTS
Applicable Legal Framework: Federal Clean Water Act
Both federal and Maryland law govern this matter as well as every other MS4
permit issued by MDE in this State. The overarching goal of the Clean Water Act, 33
U.S.C. §§ 1251 through 1387 (“the CWA”), is to “restore and maintain the chemical,
physical, and biological integrity of the Nation’s waters.” 33 U.S.C. § 1251(a). The CWA
therefore generally prohibits the discharge of pollutants unless the discharge complies
with certain requirements. Section 402 (33 U.S.C. § 1342) of the CWA establishes the
National Pollutant Discharge Elimination System (“NPDES”) permitting program, which
allows the discharge of pollutants from point sources1 under certain circumstances.
All discharge permits issued under the Clean Water Act must achieve limitations
“necessary to meet water quality standards,” as required by CWA section 301(b)(1)(C),
33 U.S.C. § 1311(b)(1)(C). This provision applies to both industrial and municipal
stormwater discharge permits under the NPDES program. 33 U.S.C. § 1311(a). Federal
regulations prohibit the issuance of a NPDES permit “when the imposition of conditions
cannot ensure compliance with the applicable water quality requirements of all affected
States.” 40 C.F.R. § 122.4(d). Accordingly, all point source permits must contain
limitations “necessary to… [a]chieve water quality standards established under section
303 of the Clean Water Act, including state narrative criteria for water quality.” 40
C.F.R. § 122.44(d)(1). Furthermore, the regulations require effluent limits as a mandatory
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A “point source” is defined in the NPDES permit program implementing regulations as
“any discernible, confined, and discrete conveyance, including but not limited to, any
pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock,
concentrated animal feeding operation, landfill leachate collection system, vessel or other
floating craft from which pollutants are or may be discharged.” 40 C.F.R. § 122.2.
2

condition for NPDES permits “when the permitting authority determines using the
procedures under [40 C.F.R. § 122.44(d)(1)(ii)], that a discharge causes, has a reasonable
potential to cause, or contributes to an in-stream excursion above the allowable ambient
concentration of a State numeric criteria within a State water quality standard for an
individual pollutant,…” 40 C.F.R. § 122.44(d)(1)(iii).
Applicable Legal Framework: Maryland Law
The U.S. Environmental Protection Agency (“EPA”) may delegate its NPDES
permitting authority to the states under 33 U.S.C. § 1342(b). After receiving authorization
from the EPA in 1989, Maryland adopted a statutory framework that replicates the
provisions of the federal Clean Water Act. Section 9-322 of the Environment Article,
Annotated Code of Maryland, prohibits the discharge of any pollutant to waters of the
State unless authorized by section 9-323 of that same Article. MDE must ensure the
discharges meet “[a]ll applicable State and federal water quality standards and effluent
limitations; and [a]ll other requirements of [the water pollution control subtitle].” Md.
Code Ann., ENVIR. § 9-324(a). Maryland courts have interpreted the phrase “all
applicable standards” as requiring a discharge permit to meet the water quality standards
of the receiving waters. See, e.g. Northwest Land Corp. v. Maryland Dept. of Env’t, 104
Md. App. 471, 479 (1995) (“The MDE may issue a discharge permit upon its
determination that the terms of the permit meet all state and federal regulations, water
quality standards, and appropriate effluent limits”).
Similarly, Maryland regulations allow MDE to issue or reissue an NPDES permit
only “upon a determination that (1) the discharge or proposed discharge specified in the
application is or will be in compliance with all applicable requirements of… Effluent
limitations [and] surface and groundwater quality standards,…” COMAR
26.08.04.02.A(1)(a) and (b). This language is substantially the same as the statute above,
and this Court has previously stated that the phrase “applicable water quality standards”
means that “[a] discharge permit…must comply with effluent limitations, receiving water
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quality standards, ground water quality standards established by the state…” Northwest
Land Corp. at 479 (emphasis added) (citing COMAR 26.08.04.02.A(1)(a)-(d)).
Applicable Legal Framework: The Chesapeake Bay TMDL
States are required under section 303(d) of the CWA to identify all waters within
their respective boundaries where technology-based effluent limitations in NPDES
permits are not stringent enough to ensure that the water quality standards for those
waters are being met. 33 U.S.C. § 1313(d). For each of these impaired waters, a state
must establish a total maximum daily load or “TMDL” for every pollutant preventing the
water from meeting the water quality standards. 33 U.S.C. § 1313(d)(1)(C). A TMDL is
the maximum amount of a pollutant the water body can receive and still meet water
quality standards. It is made up of the sum of individual wasteload allocations (“WLAs”)
for point sources (e.g., industrial or municipal storm sewer outfalls), and load allocations
(“LAs”) for nonpoint sources (e.g., farmland) plus natural background. 40 C.F.R. §
130.2(i).
EPA issued the Chesapeake Bay TMDL for nitrogen, phosphorus, and sediment
on December 29, 2010 (“Bay TMDL”). The Bay TMDL and other local TMDLs for
individual water-bodies apply to the Permit through the Standard Permit Conditions, §
III.J.2. (E. 86.) Subsequent MS4 permits issued by MDE contain similar conditions for
local TMDLs as well as express programmatic conditions that link those permits to the
Bay TMDL. The Bay TMDL limits loadings in Maryland to discharges of 39.09 million
pounds per year of nitrogen, 2.72 million pounds per year of phosphorus, and 1,218.10
million pounds per year of sediment. United States Environmental Protection Agency,
Chesapeake Bay Total Maximum Daily Load for Nitrogen, Phosphorus, and Sediment
(Dec. 29, 2010), Executive Summary at 7, available at
http://www.epa.gov/reg3wapd/tmdl/ChesapeakeBay/tmdlexec.html. The reductions in
pollutant loadings are to be achieved through Watershed Implementation Plans (“WIPs”)
in each jurisdiction in the Chesapeake Bay watershed. Id. at 10.
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Maryland’s ability to comply with the Bay TMDL pollution reduction
requirements relies heavily on reducing pollutants from urban stormwater. According to
the Bay TMDL, stormwater delivers 28% of Maryland’s total nitrogen load, 28% of
Maryland’s total phosphorus load, and 32% of Maryland’s total sediment load to the
Chesapeake Bay. (Bay TMDL at 4-5 and 4-6). Maryland calls for the reduction of
nitrogen by 16.9%, phosphorus by 35.7%, and sediment by 37.5% in the State’s urban
stormwater discharges in its Phase I WIP. (Bay TMDL at 8-14) Maryland also issued a
final Phase II WIP on October 26, 2012 that provides additional geographic detail to the
implementation. (Phase II WIP, Executive Summary at iii) Maryland Department of the
Environment, Maryland’s Phase II Watershed Implementation Plan for the Chesapeake
Bay Watershed (Oct. 26, 2012), (“Phase II WIP”), Executive Summary at iii, available at
http://www.mde.state.md.us/programs/Water/TMDL/TMDLImplementation/Pages/FINA
L_PhaseII_WIPDocument_Main.aspx. Maryland’s Phase II WIP repeatedly asserts that
the lion’s share of the urban stormwater pollution reductions will come from the MS4
permits.2 Similarly, the Department’s formal response to Permit comments recognizes
that “[i]n large metropolitan jurisdiction like Montgomery County, urban stormwater is
often a significant portion of a TMDL’s allocation.” (E.111.) In light of the reliance on
these MS4 permits to meet interim and final pollution reduction strategies under the Bay
TMDL, the ability to track and confirm progress through public participation, monitoring,
and setting and using interim benchmarks is of the utmost importance. MDE
acknowledges the importance of verification of pollution reductions in the Permit at issue
as it states: “[a]ssessment of controls is critical for determining the effectiveness of the

See, e.g., id. at page 14 (“About 78% of that [stormwater sector] reduction is anticipated
to occur from sources regulated under federal NPDES stormwater permits. The primary
Interim Target strategy for reducing loads from urban stormwater is to accelerate the
treatment of land that was developed in the past with little or no stormwater
controls…This strategy will apply to both Phase I and Phase II municipal separate storm
sewer (MS4) permits.”); see also id. at page 29 (“The majority of the [urban stormwater]
reductions, about 1.66 million pounds, are anticipated from sources with NPDES Phase I
and Phase II stormwater permits (regulated urban).”
2
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NPDES stormwater management program and progress towards improving water
quality.” (E.83.) However, as detailed below, the Permit conditions are not sufficient to
determine progress towards improving water quality.
The Montgomery County MS4 Permit
MDE published its Notice of Final Determination to Issue the Permit on February
25, 2009 and March 4, 2009. (E. 179-180.) Phase I MS4 permits such as this one are
issued to jurisdictions like the County with populations over 100,000 under the Clean
Water Act’s National Pollution Discharge Elimination System (NPDES). 40 C.F.R. §
122.26; see also Tentative Determination to Issue Permit (E. 417). As in other similarly
situated jurisdictions in the State of Maryland, the Permit is the only means by which to
address polluted stormwater discharges in Montgomery County.
Subsequent to this Permit, MDE has since issued MS4 permits in Baltimore
County (Dec. 23, 2013), Baltimore City (Dec. 27, 2013), Prince George’s County (Jan. 2,
2014), and Anne Arundel County (Feb. 10, 2014). MDE has also published tentative
determinations to issue MS4 permits for Howard County, Harford County, Charles
County, and Carroll County. Since MDE has used a template approach to drafting these
MS4 permits, they all suffer from the same fundamental legal deficiencies as the
Montgomery County Permit. The decision of this Court in evaluating this Permit and
MDE’s decision to issue it will therefore have a profound effect on the legal application
of other MS4 permits across the State of Maryland, as well as the ability of the State to
meet its water quality restoration goals for the Chesapeake Bay.
STANDARD OF REVIEW
An appellate court looks through the circuit court’s decision, and applies the same
standards of review as the lower court to evaluate the decision of the agency. People’s
Counsel for Balt. County v. Surina, 400 Md. 662, 681 (2007). Generally, a decision of an
administrative agency is owed no deference when its conclusions are based upon an error
of law. Stansbury v. Jones, 372 Md. 172, 184 (2002) (quoting Catonsville Nursing
6

Home, Inc. v. Loveman, 349 Md. 560, 569 (1998)). Where an administrative agency’s
conclusions are not supported by competent and substantial evidence, or where the
agency draws impermissible or unreasonable inferences and conclusions from undisputed
evidence, such decisions are due no deference. Id. A reviewing court is under no
constraints in reversing an administrative decision which is premised solely upon an
erroneous conclusion of law. Id. at 185.
The Court determines whether the decision of the agency is arbitrary or capricious
by examining whether there is substantial evidence in the record to support the factual
finding of the administrative agency. Montgomery County v. Buckman, 333 Md. 516,
527-528 (1994). In summary, the judicial review of a final decision by an administrative
agency requires the Court to determine both the legality of the decision and whether there
was substantial evidence from the record as a whole to support that decision. Baltimore
Lutheran High School Ass’n v. Employment Sec. Admin., 302 Md. 649, 662 (1985).

I.

ARGUMENT
THE PERMIT VIOLATES FEDERAL AND STATE LAW BECAUSE IT DOES NOT
ENSURE COMPLIANCE WITH WATER QUALITY STANDARDS AND LACKS
ENFORCEABLE INTERIM BENCHMARKS TO ASSESS PROGRESS.
A permitting authority such as MDE must “take account of two central concepts.

The CWA requires that every permit contain (1) effluent limitations that reflect the
pollution reduction achievable by using technologically practicable controls and (2) any
more stringent pollutant release limitations necessary for the waterway receiving the
pollutant to meet ‘water quality standards.’” Piney Run Pres. Ass’n v. County Comm’rs,
268 F.3d 255, 265 (4th Cir. 2001) (quoting American Paper Inst., Inc. v. United States
Envt'l. Prot. Agency, 996 F.2d 346, 349 (D.C. Cir. 1993) (citing 33 U.S.C. § 1311(b)(1)).
Stormwater discharge pipes are point sources under the CWA. As explained
supra, the State of Maryland is authorized to administer the CWA’s NPDES permitting
program. In addition to the federal requirements, Maryland’s state law is applicable to
NPDES permits. See Md. Code Ann., ENVIR. § 9-322. State law can be more stringent
than federal law, but not less stringent. 33 U.S.C. § 1370; Assateague Coastkeeper v.
7

Maryland Dep’t of the Env’t, 200 Md. App. 665, 677 (2011); see also United States v.
Smithfield Foods, 956 F. Supp. 769, 795 (E.D. Va. (1997)). Discharge permits issued by
MDE “must comply with effluent limitations, receiving water quality standards,
groundwater quality standards established by the state, and federal and state law.”
Northwest Land Corp., 104 Md. App. at 479.
Section 402(p)(3)(B)(iii) of the CWA requires MS4 permits to also include
“controls to reduce the discharge of pollutants to the maximum extent practicable…,”
also referred to as the “MEP” standard. 33 U.S.C. § 1342(p)(3)(B)(iii). This does not
obviate the need for stormwater discharges to meet water quality standards. For instance,
the EPA adopted a policy of requiring in its own NPDES stormwater permits’
“conditions or limitations” to meet water quality standards “as necessary and
appropriate” and “where adequate information exists” to develop those more specific
conditions. 61 Fed. Reg. 43,647, 43,761 (Aug. 26, 1996). As a further example, when
EPA subsequently promulgated regulations implementing the MEP standard it stated that
“[40 C.F.R.] § 122.44(d) is a general requirement that each NPDES permit shall include
conditions to meet water quality standards.” 64 Fed. Reg. 68,722, 68,770 (Dec. 8, 1999).
The subject Permit, in the same fashion as all subsequent MS4 permits issued by
MDE, lacks any sort of concrete terms or conditions that require permitted discharges to
meet the water quality standards of receiving waters. Although MDE states in the
response to formal comments that “[t]he overall goals of Maryland’s NDPES municipal
stormwater permit program are to … show progress toward meeting WLAs developed
under EPA approved TMDLs, and contribute to the attainment of water quality
standards,” (E. 114.) none of those objectives have ever been demonstrated in theory or
proven to result from the implementation of such a permit. In fact, of the several major
sources or sectors of pollution required to make reductions under the TMDL, urban and
suburban stormwater is the only major source of nitrogen that is increasing. Chesapeake
Bay Program, Track the Progress: Reducing Nitrogen Pollution, available at
http://www.chesapeakebay.net/indicators/indicator/reducing_nitrogen_pollution (last
viewed July 30, 2014). Substantial pollution reductions have been made in other sectors
8

such as wastewater treatment and agriculture. Maryland’s MS4 permit program is crucial
for achieving similar progress for the urban and suburban stormwater sector. Chesapeake
Bay Program, Chesapeake Bay Watershed Model Version 5.3.2 2012-2013 Progress
Runs (March, 2014).
Under the CWA and Maryland state law, permits should require that discharges
comply with water quality standards. See 33 U.S.C. §1311(b)(1)(C) (all discharge permits
issued under the CWA must achieve limitations “necessary to meet water quality
standards”). MDE has never shown how or the extent to which the 20 percent restoration
standard would achieve a net reduction of pollutants in the stormwater system. Not only
are the best management practices (“BMPs”) allowed under the permit of many different
levels of efficiency, but MDE has also never tried to account for the additional new
impervious surfaces that are being developed at the same time that restoration is
happening under the Permit, nor to measure progress in light of such new development.
Without accounting for new development or new pollution loads, and by using an
assumption that all development post-dating 2002 is adequately controlled3 when in fact
there are numerous waivers and exemptions from stormwater requirements that have
occurred since that time within the County, there is no actual proof or demonstration that
restoration of 20% of the pre-2002 will indeed produce a “net reduction” of pollutants,
attain WLA levels, or meet water quality standards.
The Permit does not include any interim benchmarks, milestones, or progress
tracking of any kind. This is so despite, in the first instance, the customary practice of
administratively continuing permits for many years after their expiration dates, pending a
new permit’s being issued. Additionally, by its very terms, permit compliance will extend
beyond the time specified in the CWA and state and federal regulations. Under the

3

(E. 181.) Maryland Department of the Environment, Accounting for Stormwater
Wasteload Allocations and Impervious Acres Treated: Guidance for National Pollutant
Discharge Elimination System Stormwater Permits. June 2011. The guidance issued by
MDE directs MS4 jurisdictions to calculate 20% of their impervious surface only
considering development before 2002.
9

CWA, jurisdictions must comply with their permits “as expeditiously as practicable, but
in no event later than three years after the date of issuance of such permit.” 33 U.S.C. §
1342(p)(4)(B).
Federal regulations require that “any schedules of compliance under this section
shall require compliance as soon as possible, but not later than the applicable statutory
deadline under the CWA.” 40 C.F.R. § 122.47(a)(1). The regulations go on to state that
“if a permit establishes a schedule of compliance which exceeds 1 year from the date of
permit issuance, the schedule shall set forth interim requirements and the dates for their
achievement.” 40 C.F.R. § 122.47(a)(3). This permit contains no such interim
performance requirements or benchmarks by which to measure progress toward ultimate
compliance.
The inclusion of compliance schedules and interim benchmarks is especially
important in light of the 20 percent “restoration” requirement in the Permit that has no
connection to water quality standards or any measurable reduction of nitrogen,
phosphorus or sediment required in reference to the TMDL. The 20 percent restoration
objective is an arbitrary number and does not serve as an appropriate benchmark, and in
any case, only must be achieved by the end of the five-year permit term – likely to be
extended – with no milestones required along the way.
Maryland regulations permit MDE to include a compliance schedule as a
condition of a permit for “existing discharges which do not comply with permit
conditions, effluent limits, or water quality standards.” COMAR 26.08.04.02. The
regulations also require a compliance schedule longer than nine months to include
interim dates. Id. Both of these conditions are met in the Permit and yet no interim
compliance schedule is included.
Benchmarks and milestones are essential to determining whether the
implementation strategy and chosen practices are sufficient to meet the final WLAs as
required by Part III of the Permit (E. 87) as well as implementing the Bay TMDL itself
See Maryland Phase II WIP, Executive Summary at 6.
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II.

THE PERMIT VIOLATES FEDERAL AND STATE LAW BECAUSE IT DOES NOT
REQUIRE ADEQUATE AND REPRESENTATIVE WATERBODY MONITORING.

The monitoring required under the Permit is legally inadequate. Despite the fact that
there are numerous separate and distinct waterbodies in Montgomery County, each with
its own unique geological setting and accompanying land uses, the Permit only requires
monitoring at one small outfall and one in-stream station in the Lower Paint Branch
watershed. As stated infra, the CWA regulations require that all large MS4s include a
monitoring program for representative data collection that includes a program to monitor
and control pollutants in storm water discharges to municipal systems from sites
contributing a substantial pollutant loading.
The legal standard for monitoring requirements is well-established. “State issued
NPDES permits must mandate, inter alia compliance with inspection, reporting, and
monitoring requirements of the Act as outlined in 33 U.S.C. § 1318. See 33 U.S.C. §
1342(b)(2).” Menzel v. County Utilities Corp., 712 F.2d 91, 94 (4th Cir. 1983). Federal
regulations require MS4 permittees to submit a “proposed monitoring program for
representative data collection for the term of the permit that describes the location of
outfalls of field screening points to be sampled (or the location of in-stream stations),
why the location is representative, the frequency of the sampling, parameters to be
sampled, and the description of sampling equipment.” 40 C.F.R. § 122.26(d)(2)(iii)(D).
They further require MS4 permittees to sample and assess discharges into the MS4 from
landfills, industrial facilities, and hazardous waste sites that may contribute a substantial
pollutant loading. 40 C.F.R. § 122.26(d)(2)(iv)(C). 40 C.F.R. § 122.44(i) requires
effective monitoring “to assure compliance with permit limitations [and]
requirements…”. 40 C.F.R. § 122.48(b) contains requirements for recording and
reporting monitoring results, “sufficient to yield data which are representative of the
monitored activity, including, when appropriate, continuous monitoring.” Even U.S. EPA
informal guidance with respect to municipal NPDES permits requires “relevant,
interpretable and statistically significant evaluation and monitoring provisions” using a
broad variety of metrics. United States Environmental Protection Agency, Urban
11

Stormwater Approach for the Mid-Atlantic Region and the Chesapeake Bay Watershed
(July, 2010), § IV.A.8.
The only way that the County can determine whether or the extent to which the
MS4 permit is working in accomplishing the difficult task of reducing stormwater
pollution to the county streams and rivers is to carefully and effectively monitor streams
and representative major outfalls for those impacts. This is especially true since the
Permit contemplates an iterative or adaptive process to evaluate restoration activities and
management practices in order to make adjustments as necessary to better accomplish the
objective of meeting WLAs. MDE has adopted the same iterative approach in every
subsequent MS4 permit it has issued.
III.

THE PERMIT DOES NOT INCLUDE LEGALLY REQUIRED PUBLIC
PARTICIPATION PROVISIONS.

The Permit violates State and federal law by allowing the County to develop
implementation plans outside of the regular permitting process, beyond the scrutiny of
public participation and judicial review. Aside from a limited initial notice and comment
period, the Permit does not provide for a public hearing or judicial review of the
implementation plans. Permit § III.J.2.e. (E. 86.) MDE and the County may also make
changes to the TMDL implementation plans completely outside of the public
participation process. Permit § III.J.5 (E. 86.)
The Permit requires the County to develop TMDL implementation plans “that
include estimates of pollutant loading reductions (benchmarks) to be achieved by specific
deadlines and describe those actions necessary to meet the storm drain system’s share of
WLAs in EPA approved TMDLs.” Permit § III.J.1. (E. 86.) As stated above, a WLA
represents the share of the total allowable pollutant load that can be discharged from the
County’s storm sewer system in accordance with an established TMDL. Consistency with
applicable WLAs is an express effluent limit that the TMDL implementation plans must
satisfy under Permit § III.J.1. In addition, the Permit requires that the TMDL
implementation plans include “the actions and deadlines by which those actions must be
12

taken to meet required pollutant load reduction benchmarks and WLAs within the
specified timeframe.” Permit § III.J.2.a. (E. 86.) The plans therefore constitute “effluent
limitations” since they contain restrictions on “quantities, rates, and concentrations of
chemical physical biological and other constituents which are discharged from point
sources.… Including schedules of compliance.” 33 U.S.C. § 1362(11).
Every permit must contain effluent limitations that reflect the pollution reduction
achievable by using technologically practicable controls and any more stringent pollutant
discharge limitations necessary for the receiving waterway to meet water quality
standards. American Paper Inst., Inc., 996 F.2d at 349 citing 33 U.S.C. § 1311(b)(1)(A)
and (C). If the TMDL implementation plans are approved by MDE and incorporated as
enforceable terms of the Permit, they must be treated as major modifications to the
Permit subject to the full public participation requirements under Maryland law.
A similar regulatory framework was examined by the United States Court of
Appeals for the Second Circuit in Waterkeeper Alliance, Inc. v. United States Envt’l Prot.
Agency, 399 F.3d 486 (2d Cir. 2005). In that case, the Second Circuit observed that the
restrictions imposed on land application discharges are those imposed by the terms of the
nutrient management plan, including waste application rates, and the requirement to
develop a nutrient management plan constitutes a restriction on land application
discharges only to the extent that the nutrient management plan actually imposes
restrictions on land application discharges. Id. at 502. Since the terms of the nutrient
management plans constituted effluent limitations, the failure to include the terms of the
nutrient management plans in the NPDES permit would violate the Clean Water Act. Id.
at 502 – 503. Like nutrient management plans for Concentrated Animal Feeding
Operations (“CAFOs”), the terms of the implementation plans embody effluent
limitations restricting point source discharges, and must be incorporated into the Permit
through a major permit modification.
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Any major permit modification4 is subject to a comprehensive public participation
process, including public hearings and the opportunity for judicial review of MDE’s final
determination. COMAR 26.08.04.10.D(3). Federal regulations also require that new or
revised effluent limitations must be incorporated through a formal permit modification
that fully complies with public participation requirements. 40 C.F.R. § 122.62. The
Permit therefore violates Maryland and federal law by circumventing this process.
One of the primary purposes of public participation in the permitting process is to
“alert [an] agency to potential problems with permits and ensure that [the] agency has
[an] opportunity to address those problems before [the] permit becomes final.” A.H.
Smith Assocs. Ltd. P’ship v. Maryland Dep’t of the Env’t, 116 Md. App. 233, 238 (1997)
(citing Adams v. United States Envtl. Prot. Agency, 38 F.3d 43, 51 (1st Cir. 1994)). The
TMDL implementation plans developed under the County’s permit are the only
quantifiable effluent limitations on the County’s stormwater discharges. Thus, the terms
of the plans, like nutrient management plans, must be subject to a public hearing and
judicial review. To allow otherwise is unlawful since it would allow MDE and the
County to negotiate different terms outside of the formal permit modification process.
CONCLUSION
Amicus curiae The Chesapeake Bay Foundation, Inc., has established that MDE’s
decision to issue the Permit was erroneous. Therefore, this Court should affirm the
decision of the Circuit Court for Montgomery County, remand the Permit to MDE and
order an evaluation and revision of the Permit based upon all applicable law, and all other
just and proper relief.

There are only two types of permit modifications under Maryland’s regulatory scheme:
minor and major. See COMAR 26.08.04.10. Minor modifications include correcting
typographical errors, requiring more frequent monitoring or reporting, changing an
interim compliance date in a schedule of compliance under certain circumstances, and
other non-substantive changes to the permit. COMAR 26.08.04.10.C.(3)(a)-(g).
4
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VERBATIM TEXT OF PERTINENT LAWS AND REGULATIONS
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United States Code
Title 33—Navigation And Navigable Waters
33 U.S.C §1251. Congressional declaration of goals and policy
(a) Restoration and maintenance of chemical, physical and biological integrity of Nation's
waters; national goals for achievement of objective
The objective of this chapter is to restore and maintain the chemical, physical, and biological
integrity of the Nation's waters. In order to achieve this objective it is hereby declared that,
consistent with the provisions of this chapter(1) it is the national goal that the discharge of pollutants into the navigable waters
be eliminated by 1985;
(2) it is the national goal that wherever attainable, an interim goal of water quality
which provides for the protection and propagation of fish, shellfish, and wildlife and
provides for recreation in and on the water be achieved by July 1, 1983;
(3) it is the national policy that the discharge of toxic pollutants in toxic amounts be
prohibited;
(4) it is the national policy that Federal financial assistance be provided to construct
publicly owned waste treatment works;
(5) it is the national policy that areawide waste treatment management planning
processes be developed and implemented to assure adequate control of sources of
pollutants in each State;
(6) it is the national policy that a major research and demonstration effort be made
to develop technology necessary to eliminate the discharge of pollutants into the
navigable waters, waters of the contiguous zone, and the oceans; and
(7) it is the national policy that programs for the control of nonpoint sources of
pollution be developed and implemented in an expeditious manner so as to enable the
goals of this chapter to be met through the control of both point and nonpoint sources
of pollution.
(b) Congressional recognition, preservation, and protection of primary responsibilities and
rights of States
It is the policy of the Congress to recognize, preserve, and protect the primary responsibilities
and rights of States to prevent, reduce, and eliminate pollution, to plan the development and use
(including restoration, preservation, and enhancement) of land and water resources, and to
consult with the Administrator in the exercise of his authority under this chapter. It is the policy
of Congress that the States manage the construction grant program under this chapter and
implement the permit programs under sections 1342 and 1344 of this title. It is further the policy
of the Congress to support and aid research relating to the prevention, reduction, and elimination
of pollution and to provide Federal technical services and financial aid to State and interstate
agencies and municipalities in connection with the prevention, reduction, and elimination of
pollution.
(c) Congressional policy toward Presidential activities with foreign countries
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It is further the policy of Congress that the President, acting through the Secretary of State and
such national and international organizations as he determines appropriate, shall take such action
as may be necessary to insure that to the fullest extent possible all foreign countries shall take
meaningful action for the prevention, reduction, and elimination of pollution in their waters and
in international waters and for the achievement of goals regarding the elimination of discharge of
pollutants and the improvement of water quality to at least the same extent as the United States
does under its laws.
(d) Administrator of Environmental Protection Agency to administer chapter
Except as otherwise expressly provided in this chapter, the Administrator of the
Environmental Protection Agency (hereinafter in this chapter called "Administrator") shall
administer this chapter.
(e) Public participation in development, revision, and enforcement of any regulation, etc.
Public participation in the development, revision, and enforcement of any regulation, standard,
effluent limitation, plan, or program established by the Administrator or any State under this
chapter shall be provided for, encouraged, and assisted by the Administrator and the States. The
Administrator, in cooperation with the States, shall develop and publish regulations specifying
minimum guidelines for public participation in such processes.
(f) Procedures utilized for implementing chapter
It is the national policy that to the maximum extent possible the procedures utilized for
implementing this chapter shall encourage the drastic minimization of paperwork and
interagency decision procedures, and the best use of available manpower and funds, so as to
prevent needless duplication and unnecessary delays at all levels of government.
(g) Authority of States over water
It is the policy of Congress that the authority of each State to allocate quantities of water
within its jurisdiction shall not be superseded, abrogated or otherwise impaired by this chapter. It
is the further policy of Congress that nothing in this chapter shall be construed to supersede or
abrogate rights to quantities of water which have been established by any State. Federal agencies
shall co-operate with State and local agencies to develop comprehensive solutions to prevent,
reduce and eliminate pollution in concert with programs for managing water resources.
(June 30, 1948, ch. 758, title I, §101, as added Pub. L. 92–500, §2, Oct. 18, 1972, 86 Stat. 816 ;
amended Pub. L. 95–217, §§5(a), 26(b), Dec. 27, 1977, 91 Stat. 1567 , 1575; Pub. L. 100–4, title
III, §316(b), Feb. 4, 1987, 101 Stat. 60 .)
AMENDMENTS
1987-Subsec. (a)(7). Pub. L. 100–4 added par. (7).
1977-Subsec. (b). Pub. L. 95–217, §26(b), inserted provisions expressing Congressional policy
that the States manage the construction grant program under this chapter and implement the
permit program under sections 1342 and 1344 of this title.
Subsec. (g). Pub. L. 95–217, §5(a), added subsec. (g).
SHORT TITLE OF 2008 AMENDMENT
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Pub. L. 110–365, §1, Oct. 8, 2008, 122 Stat. 4021 , provided that: "This Act [amending
sections 1268 and 1271a of this title] may be cited as the 'Great Lakes Legacy Reauthorization
Act of 2008'."
Pub. L. 110–288, §1, July 29, 2008, 122 Stat. 2650 , provided that: "This Act [amending
sections 1322, 1342, and 1362 of this title] may be cited as the 'Clean Boating Act of 2008'."
SHORT TITLE OF 2002 AMENDMENT
Pub. L. 107–303, §1(a), Nov. 27, 2002, 116 Stat. 2355 , provided that: "This Act [enacting
section 1271a of this title, amending sections 1254, 1266, 1268, 1270, 1285, 1290, 1324, 1329,
1330, and 1375 of this title, enacting provisions set out as notes under this section, section 1254
of this title, and section 1113 of Title 31, Money and Finance, and repealing provisions set out as
a note under section 50 of Title 20, Education] may be cited as the 'Great Lakes and Lake
Champlain Act of 2002'."
Pub. L. 107–303, title I, §101, Nov. 27, 2002, 116 Stat. 2355 , provided that: "This title
[enacting section 1271a of this title and amending section 1268 of this title] may be cited as the
'Great Lakes Legacy Act of 2002'."
Pub. L. 107–303, title II, §201, Nov. 27, 2002, 116 Stat. 2358 , provided that: "This title
[amending section 1270 of this title] may be cited as the 'Daniel Patrick Moynihan Lake
Champlain Basin Program Act of 2002'."
SHORT TITLE OF 2000 AMENDMENTS
Pub. L. 106–457, title II, §201, Nov. 7, 2000, 114 Stat. 1967 , provided that: "This title
[amending section 1267 of this title and enacting provisions set out as a note under section 1267
of this title] may be cited as the 'Chesapeake Bay Restoration Act of 2000'."
Pub. L. 106–457, title IV, §401, Nov. 7, 2000, 114 Stat. 1973 , provided that: "This title
[amending section 1269 of this title] may be cited as the 'Long Island Sound Restoration Act'."
Pub. L. 106–457, title V, §501, Nov. 7, 2000, 114 Stat. 1973 , provided that: "This title
[enacting section 1273 of this title] may be cited as the 'Lake Pontchartrain Basin Restoration
Act of 2000'."
Pub. L. 106–457, title VI, §601, Nov. 7, 2000, 114 Stat. 1975 , provided that: "This title
[enacting section 1300 of this title] may be cited as the 'Alternative Water Sources Act of 2000'."
Pub. L. 106–284, §1, Oct. 10, 2000, 114 Stat. 870 , provided that: "This Act [enacting sections
1346 and 1375a of this title and amending sections 1254, 1313, 1314, 1362, and 1377 of this
title] may be cited as the 'Beaches Environmental Assessment and Coastal Health Act of 2000'."
SHORT TITLE OF 1994 AMENDMENT
Pub. L. 103–431, §1, Oct. 31, 1994, 108 Stat. 4396 , provided that: "This Act [amending
section 1311 of this title] may be cited as the 'Ocean Pollution Reduction Act'."
SHORT TITLE OF 1990 AMENDMENT
Pub. L. 101–596, §1, Nov. 16, 1990, 104 Stat. 3000 , provided that: "This Act [enacting
sections 1269 and 1270 of this title, amending sections 1268, 1324, and 1416 of this title, and
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enacting provisions set out as notes under this section and section 1270 of this title] may be cited
as the 'Great Lakes Critical Programs Act of 1990'."
Pub. L. 101–596, title II, §201, Nov. 16, 1990, 104 Stat. 3004 , provided that: "This part
[probably means title, enacting section 1269 of this title and amending section 1416 of this title]
may be cited as the 'Long Island Sound Improvement Act of 1990'."
Pub. L. 101–596, title III, §301, Nov. 16, 1990, 104 Stat. 3006 , provided that: "This title
[enacting section 1270 of this title, amending section 1324 of this title, and enacting provisions
set out as a note under section 1270 of this title] may be cited as the 'Lake Champlain Special
Designation Act of 1990'."
SHORT TITLE OF 1988 AMENDMENT
Pub. L. 100–653, title X, §1001, Nov. 14, 1988, 102 Stat. 3835 , provided that: "This title
[amending section 1330 of this title and enacting provisions set out as notes under section 1330
of this title] may be cited as the 'Massachusetts Bay Protection Act of 1988'."
SHORT TITLE OF 1987 AMENDMENT
Section 1(a) of Pub. L. 100–4 provided that: "This Act [enacting sections 1254a, 1267, 1268,
1281b, 1329, 1330, 1377, 1381 to 1387, and 1414a of this title, amending this section and
sections 1254, 1256, 1262, 1281, 1282 to 1285, 1287, 1288, 1291, 1311 to 1313, 1314, 1317 to
1322, 1324, 1342, 1344, 1345, 1361, 1362, 1365, 1369, 1375, and 1376 of this title, and enacting
provisions set out as notes under this section, sections 1284, 1311, 1317, 1319, 1330, 1342,
1345, 1362, 1375, and 1414a of this title, and section 1962d–20 of Title 42, The Public Health
and Welfare] may be cited as the 'Water Quality Act of 1987'."
SHORT TITLE OF 1981 AMENDMENT
Pub. L. 97–117, §1, Dec. 29, 1981, 95 Stat. 1623 , provided that: "This Act [enacting sections
1298, 1299, and 1313a of this title, amending sections 1281 to 1285, 1287, 1291, 1292, 1296,
1311, and 1314 of this title, and enacting provisions set out as notes under sections 1311 and
1375 of this title] may be cited as the 'Municipal Wastewater Treatment Construction Grant
Amendments of 1981'."
SHORT TITLE OF 1977 AMENDMENT
Section 1 of Pub. L. 95–217 provided: "That this Act [enacting sections 1281a, 1294 to 1296,
and 1297 of this title, amending this section and sections 1252, 1254 to 1256, 1259, 1262, 1263,
1281, 1282 to 1288, 1291, 1292, 1311, 1314, 1315, 1317 to 1319, 1321 to 1324, 1328, 1341,
1342, 1344, 1345, 1362, 1364, 1375, and 1376 of this title, enacting provisions set out as notes
under this section and sections 1284, 1286, 1314, 1321, 1342, 1344, and 1376 of this title, and
amending provisions set out as a note under this section] may be cited as the 'Clean Water Act of
1977'."
SHORT TITLE
Section 1 of Pub. L. 92–500 provided that: "That this Act [enacting this chapter, amending
section 24 of Title 12, Banks and Banking, sections 633 and 636 of Title 15, Commerce and
Trade, and section 711 of former Title 31, Money and Finance, and enacting provisions set out as
notes under this section and sections 1281 and 1361 of this title] may be cited as the 'Federal
Water Pollution Control Act Amendments of 1972'."

Am. Apx. 5

Section 519, formerly section 518, of Act June 30, 1948, ch. 758, title V, as added Oct. 18,
1972, Pub. L. 92–500, §2, 86 Stat. 896 , and amended Dec. 27, 1977, Pub. L. 95–217, §2, 91
Stat. 1566 , and renumbered §519, Feb. 4, 1987, Pub. L. 100–4, title V, §506, 101 Stat. 76 ,
provided that: "This Act [this chapter] may be cited as the 'Federal Water Pollution Control Act'
(commonly referred to as the Clean Water Act)."
SAVINGS PROVISION
Pub. L. 92–500, §4, Oct. 18, 1972, 86 Stat. 896 , provided that:
"(a) No suit, action, or other proceeding lawfully commenced by or against the Administrator
or any other officer or employee of the United States in his official capacity or in relation to the
discharge of his official duties under the Federal Water Pollution Control Act as in effect
immediately prior to the date of enactment of this Act [Oct. 18, 1972] shall abate by reason of
the taking effect of the amendment made by section 2 of this Act [which enacted this chapter].
The court may, on its own motion or that of any party made at any time within twelve months
after such taking effect, allow the same to be maintained by or against the Administrator or such
officer or employee.
"(b) All rules, regulations, orders, determinations, contracts, certifications, authorizations,
delegations, or other actions duly issued, made, or taken by or pursuant to the Federal Water
Pollution Control Act as in effect immediately prior to the date of enactment of this Act [Oct. 18,
1972], and pertaining to any functions, powers, requirements, and duties under the Federal Water
Pollution Control Act as in effect immediately prior to the date of enactment of this Act [Oct. 18,
1972] shall continue in full force and effect after the date of enactment of this Act [Oct. 18,
1972] until modified or rescinded in accordance with the Federal Water Pollution Control Act as
amended by this Act [this chapter].
"(c) The Federal Water Pollution Control Act as in effect immediately prior to the date of
enactment of this Act [Oct. 18, 1972] shall remain applicable to all grants made from funds
authorized for the fiscal year ending June 30, 1972, and prior fiscal years, including any
increases in the monetary amount of any such grant which may be paid from authorizations for
fiscal years beginning after June 30, 1972, except as specifically otherwise provided in section
202 of the Federal Water Pollution Control Act as amended by this Act [section 1282 of this
title] and in subsection (c) of section 3 of this Act."
SEPARABILITY
Act June 30, 1948, ch. 758, title V, §512, as added by Pub. L. 92–500, §2, Oct. 18, 1972, 86
Stat. 894 , provided that: "If any provision of this Act [this chapter], or the application of any
provision of this Act [this chapter] to any person or circumstance, is held invalid, the application
of such provision to other persons or circumstances, and the remainder of this Act [this chapter],
shall not be affected thereby."
NATIONAL SHELLFISH INDICATOR PROGRAM
Pub. L. 102–567, title III, §308, Oct. 29, 1992, 106 Stat. 4286 ; as amended by Pub. L. 105–
362, title II, §201(b), Nov. 10, 1998, 112 Stat. 3282 , provided that:
"(a) Establishment of a Research Program.-The Secretary of Commerce, in cooperation with
the Secretary of Health and Human Services and the Administrator of the Environmental
Protection Agency, shall establish and administer a 5-year national shellfish research program
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(hereafter in this section referred to as the 'Program') for the purpose of improving existing
classification systems for shellfish growing waters using the latest technological advancements
in microbiology and epidemiological methods. Within 12 months after the date of enactment of
this Act [Oct. 29, 1992], the Secretary of Commerce, in cooperation with the advisory committee
established under subsection (b) and the Consortium, shall develop a comprehensive 5-year plan
for the Program which shall at a minimum provide for"(1) an environmental assessment of commercial shellfish growing areas in the
United States, including an evaluation of the relationships between indicators of fecal
contamination and human enteric pathogens;
"(2) the evaluation of such relationships with respect to potential health hazards
associated with human consumption of shellfish;
"(3) a comparison of the current microbiological methods used for evaluating
indicator bacteria and human enteric pathogens in shellfish and shellfish growing
waters with new technological methods designed for this purpose;
"(4) the evaluation of current and projected systems for human sewage treatment
in eliminating viruses and other human enteric pathogens which accumulate in
shellfish;
"(5) the design of epidemiological studies to relate microbiological data, sanitary
survey data, and human shellfish consumption data to actual hazards to health
associated with such consumption; and
"(6) recommendations for revising Federal shellfish standards and improving the
capabilities of Federal and State agencies to effectively manage shellfish and ensure
the safety of shellfish intended for human consumption.
"(b) Advisory Committee.-(1) For the purpose of providing oversight of the Program on a
continuing basis, an advisory committee (hereafter in this section referred to as the 'Committee')
shall be established under a memorandum of understanding between the Interstate Shellfish
Sanitation Conference and the National Marine Fisheries Service.
"(2) The Committee shall"(A) identify priorities for achieving the purpose of the Program;
"(B) review and recommend approval or disapproval of Program work plans and
plans of operation;
"(C) review and comment on all subcontracts and grants to be awarded under the
Program;
"(D) receive and review progress reports from the Consortium and program
subcontractors and grantees; and
"(E) provide such other advice on the Program as is appropriate.
"(3) The Committee shall consist of at least ten members and shall include-
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"(A) three members representing agencies having authority under State law to
regulate the shellfish industry, of whom one shall represent each of the Atlantic,
Pacific, and Gulf of Mexico shellfish growing regions;
"(B) three members representing persons engaged in the shellfish industry in the
Atlantic, Pacific, and Gulf of Mexico shellfish growing regions (who shall be
appointed from among at least six recommendations by the industry members of the
Interstate Shellfish Sanitation Conference Executive Board), of whom one shall
represent the shellfish industry in each region;
"(C) three members, of whom one shall represent each of the following Federal
agencies: the National Oceanic and Atmospheric Administration, the Environmental
Protection Agency, and the Food and Drug Administration; and
"(D) one member representing the Shellfish Institute of North America.
"(4) The Chairman of the Committee shall be selected from among the Committee members
described in paragraph (3)(A).
"(5) The Committee shall establish and maintain a subcommittee of scientific experts to
provide advice, assistance, and information relevant to research funded under the Program,
except that no individual who is awarded, or whose application is being considered for, a grant or
subcontract under the Program may serve on such subcommittee. The membership of the
subcommittee shall, to the extent practicable, be regionally balanced with experts who have
scientific knowledge concerning each of the Atlantic, Pacific, and Gulf of Mexico shellfish
growing regions. Scientists from the National Academy of Sciences and appropriate Federal
agencies (including the National Oceanic and Atmospheric Administration, Food and Drug
Administration, Centers for Disease Control, National Institutes of Health, Environmental
Protection Agency, and National Science Foundation) shall be considered for membership on the
subcommittee.
"(6) Members of the Committee and its scientific subcommittee established under this
subsection shall not be paid for serving on the Committee or subcommittee, but shall receive
travel expenses as authorized by section 5703 of title 5, United States Code.
"(c) Contract With Consortium.-Within 30 days after the date of enactment of this Act [Oct.
29, 1992], the Secretary of Commerce shall seek to enter into a cooperative agreement or
contract with the Consortium under which the Consortium will"(1) be the academic administrative organization and fiscal agent for the
Program;
"(2) award and administer such grants and subcontracts as are approved by the
Committee under subsection (b);
"(3) develop and implement a scientific peer review process for evaluating grant
and subcontractor applications prior to review by the Committee;
"(4) in cooperation with the Secretary of Commerce and the Committee, procure
the services of a scientific project director;
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"(5) develop and submit budgets, progress reports, work plans, and plans of
operation for the Program to the Secretary of Commerce and the Committee; and
"(6) make available to the Committee such staff, information, and assistance as
the Committee may reasonably require to carry out its activities.
"(d) Authorization of Appropriations.-(1) Of the sums authorized under section 4(a) of the
National Oceanic and Atmospheric Administration Marine Fisheries Program Authorization Act
(Public Law 98–210; 97 Stat. 1409), there are authorized to be appropriated to the Secretary of
Commerce $5,200,000 for each of the fiscal years 1993 through 1997 for carrying out the
Program. Of the amounts appropriated pursuant to this authorization, not more than 5 percent of
such appropriation may be used for administrative purposes by the National Oceanic and
Atmospheric Administration. The remaining 95 percent of such appropriation shall be used to
meet the administrative and scientific objectives of the Program.
"(2) The Interstate Shellfish Sanitation Conference shall not administer appropriations
authorized under this section, but may be reimbursed from such appropriations for its expenses
in arranging for travel, meetings, workshops, or conferences necessary to carry out the Program.
"(e) Definitions.-As used in this section, the term"(1) 'Consortium' means the Louisiana Universities Marine Consortium; and
"(2) 'shellfish' means any species of oyster, clam, or mussel that is harvested for
human consumption."
LIMITATION ON PAYMENTS
Section 2 of Pub. L. 100–4 provided that: "No payments may be made under this Act [see
Short Title of 1987 Amendment note above] except to the extent provided in advance in
appropriation Acts."
SEAFOOD PROCESSING STUDY; SUBMITTAL OF RESULTS TO CONGRESS NOT LATER THAN JANUARY
1, 1979
Pub. L. 95–217, §74, Dec. 27, 1977, 91 Stat. 1609 , provided that the Administrator of the
Environmental Protection Agency conduct a study to examine the geographical, hydrological,
and biological characteristics of marine waters to determine the effects of seafood processes
which dispose of untreated natural wastes into such waters and to include in this study an
examination of technologies which may be used in such processes to facilitate the use of the
nutrients in these wastes or to reduce the discharge of such wastes into the marine environment
and to submit the result of this study to Congress not later than Jan. 1, 1979.
STANDARDS
For provisions relating to the responsibility of the head of each Executive agency for
compliance with applicable pollution control standards, see Ex. Ord. No. 12088, Oct. 13, 1978,
43 F.R. 47707, set out as a note under section 4321 of Title 42, The Public Health and Welfare.
OVERSIGHT STUDY
Pub. L. 92–500, §5, Oct. 18, 1972, 86 Stat. 897 , authorized the Comptroller General of the
United States to conduct a study and review of the research, pilot, and demonstration programs
related to prevention and control of water pollution conducted, supported, or assisted by any
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Federal agency pursuant to any Federal law or regulation and assess conflicts between these
programs and their coordination and efficacy, and to report to Congress thereon by Oct. 1, 1973.
INTERNATIONAL TRADE STUDY
Pub. L. 92–500, §6, Oct. 18, 1972, 86 Stat. 897 , provided that:
"(a) The Secretary of Commerce, in cooperation with other interested Federal agencies and
with representatives of industry and the public, shall undertake immediately an investigation and
study to determine"(1) the extent to which pollution abatement and control programs will be
imposed on, or voluntarily undertaken by, United States manufacturers in the near
future and the probable short- and long-range effects of the costs of such programs
(computed to the greatest extent practicable on an industry-by-industry basis) on (A)
the production costs of such domestic manufacturers, and (B) the market prices of the
goods produced by them;
"(2) the probable extent to which pollution abatement and control programs will
be implemented in foreign industrial nations in the near future and the extent to which
the production costs (computed to the greatest extent practicable on an industry-byindustry basis) of foreign manufacturers will be affected by the costs of such
programs;
"(3) the probable competitive advantage which any article manufactured in a
foreign nation will likely have in relation to a comparable article made in the United
States if that foreign nation"(A) does not require its manufacturers to implement pollution abatement
and control programs.
"(B) requires a lesser degree of pollution abatement and control in its
programs, or
"(C) in any way reimburses or otherwise subsidizes its manufacturers for the
costs of such program;
"(4) alternative means by which any competitive advantage accruing to the
products of any foreign nation as a result of any factor described in paragraph (3) may
be (A) accurately and quickly determined, and (B) equalized, for example, by the
imposition of a surcharge or duty, on a foreign product in an amount necessary to
compensate for such advantage; and
"(5) the impact, if any, which the imposition of a compensating tariff of other
equalizing measure may have in encouraging foreign nations to implement pollution
and abatement control programs.
"(b) The Secretary shall make an initial report to the President and Congress within six months
after the date of enactment of this section [Oct. 18, 1972] of the results of the study and
investigation carried out pursuant to this section and shall make additional reports thereafter at
such times as he deems appropriate taking into account the development of relevant data, but not
less than once every twelve months."
INTERNATIONAL AGREEMENTS
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Pub. L. 92–500, §7, Oct. 18, 1972, 86 Stat. 898 , provided that: "The President shall undertake
to enter into international agreement to apply uniform standards of performance for the control of
the discharge and emission of pollutants from new sources, uniform controls over the discharge
and emission of toxic pollutants, and uniform controls over the discharge of pollutants into the
ocean. For this purpose the President shall negotiate multilateral treaties, conventions,
resolutions, or other agreements, and formulate, present, or support proposals at the United
Nations and other appropriate international forums."
NATIONAL POLICIES AND GOAL STUDY
Pub. L. 92–500, §10, Oct. 18, 1972, 86 Stat. 899 , directed President to make a full and
complete investigation and study of all national policies and goals established by law to
determine what the relationship should be between these policies and goals, taking into account
the resources of the Nation, and to report results of his investigation and study together with his
recommendations to Congress not later than two years after Oct. 18, 1972.
EFFICIENCY STUDY
Pub. L. 92–500, §11, Oct. 18, 1972, 86 Stat. 899 , directed President, by utilization of the
General Accounting Office, to conduct a full and complete investigation and study of ways and
means of most effectively using all of the various resources, facilities, and personnel of the
Federal Government in order to most efficiently carry out the provisions of this chapter and to
report results of his investigation and study together with his recommendations to Congress not
later than two hundred and seventy days after Oct. 18, 1972.
SEX DISCRIMINATION
Pub. L. 92–500, §13, Oct. 18, 1972, 86 Stat. 903 , provided that: "No person in the United
States shall on the ground of sex be excluded from participation in, be denied the benefits of, or
be subjected to discrimination under any program or activity receiving Federal assistance under
this Act [see Short Title note above] the Federal Water Pollution Control Act [this chapter], or
the Environmental Financing Act [set out as a note under section 1281 of this title]. This section
shall be enforced through agency provisions and rules similar to those already established, with
respect to racial and other discrimination, under title VI of the Civil Rights Act of 1964 [section
2000d et seq. of Title 42, The Public Health and Welfare]. However, this remedy is not exclusive
and will not prejudice or cut off any other legal remedies available to a discriminatee."
CONTIGUOUS ZONE OF UNITED STATES
For extension of contiguous zone of United States, see Proc. No. 7219, set out as a note under
section 1331 of Title 43, Public Lands.
PREVENTION, CONTROL, AND ABATEMENT OF ENVIRONMENTAL POLLUTION AT FEDERAL
FACILITIES
Ex. Ord. No. 12088, Oct. 13, 1978, 43 F.R. 47707, set out as a note under section 4321 of
Title 42, The Public Health and Welfare, provides for the prevention, control, and abatement of
environmental pollution at federal facilities.
EXECUTIVE ORDER NO. 11548
Ex. Ord. No. 11548, July 20, 1970, 35 F.R. 11677, which related to the delegation of
Presidential functions, was superseded by Ex. Ord. No. 11735, Aug. 3, 1973, 38 F.R. 21243,
formerly set out as a note under section 1321 of this title.
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EX. ORD. NO. 11742. DELEGATION OF FUNCTIONS TO SECRETARY OF STATE RESPECTING THE
NEGOTIATION OF INTERNATIONAL AGREEMENTS RELATING TO THE ENHANCEMENT OF THE
ENVIRONMENT
Ex. Ord. No. 11742, Oct. 23, 1973, 38 F.R. 29457, provided:
Under and by virtue of the authority vested in me by section 301 of title 3 of the United States
Code and as President of the United States, I hereby authorize and empower the Secretary of
State, in coordination with the Council on Environmental Quality, the Environmental Protection
Agency, and other appropriate Federal agencies, to perform, without the approval, ratification, or
other action of the President, the functions vested in the President by Section 7 of the Federal
Water Pollution Control Act Amendments of 1972 (Public Law 92–500; 86 Stat. 898) with
respect to international agreements relating to the enhancement of the environment.
RICHARD NIXON.
DEFINITION OF "ADMINISTRATOR"
Pub. L. 100–4, §1(d), Feb. 4, 1987, 101 Stat. 8 , provided that: "For purposes of this Act [see
Short Title of 1987 Amendment note above], the term 'Administrator' means the Administrator
of the Environmental Protection
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United States Code
Title 33—Navigation And Navigable Waters

33 U.S.C. § 1342. National pollutant discharge elimination system
(a) Permits for discharge of pollutants
(1) Except as provided in sections 1328 and 1344 of this title, the Administrator may, after
opportunity for public hearing issue a permit for the discharge of any pollutant, or combination
of pollutants, notwithstanding section 1311(a) of this title, upon condition that such discharge
will meet either (A) all applicable requirements under sections 1311, 1312, 1316, 1317, 1318,
and 1343 of this title, or (B) prior to the taking of necessary implementing actions relating to all
such requirements, such conditions as the Administrator determines are necessary to carry out
the provisions of this chapter.
(2) The Administrator shall prescribe conditions for such permits to assure compliance with
the requirements of paragraph (1) of this subsection, including conditions on data and
information collection, reporting, and such other requirements as he deems appropriate.
(3) The permit program of the Administrator under paragraph (1) of this subsection, and
permits issued thereunder, shall be subject to the same terms, conditions, and requirements as
apply to a State permit program and permits issued thereunder under subsection (b) of this
section.
(4) All permits for discharges into the navigable waters issued pursuant to section 407 of this
title shall be deemed to be permits issued under this subchapter, and permits issued under this
subchapter shall be deemed to be permits issued under section 407 of this title, and shall continue
in force and effect for their term unless revoked, modified, or suspended in accordance with the
provisions of this chapter.
(5) No permit for a discharge into the navigable waters shall be issued under section 407 of
this title after October 18, 1972. Each application for a permit under section 407 of this title,
pending on October 18, 1972, shall be deemed to be an application for a permit under this
section. The Administrator shall authorize a State, which he determines has the capability of
administering a permit program which will carry out the objectives of this chapter to issue
permits for discharges into the navigable waters within the jurisdiction of such State. The
Administrator may exercise the authority granted him by the preceding sentence only during the
period which begins on October 18, 1972, and ends either on the ninetieth day after the date of
the first promulgation of guidelines required by section 1314(i)(2) of this title, or the date of
approval by the Administrator of a permit program for such State under subsection (b) of this
section, whichever date first occurs, and no such authorization to a State shall extend beyond the
last day of such period. Each such permit shall be subject to such conditions as the Administrator
determines are necessary to carry out the provisions of this chapter. No such permit shall issue if
the Administrator objects to such issuance.
(b) State permit programs
At any time after the promulgation of the guidelines required by subsection (i)(2) of section
1314 of this title, the Governor of each State desiring to administer its own permit program for
discharges into navigable waters within its jurisdiction may submit to the Administrator a full
and complete description of the program it proposes to establish and administer under State law
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or under an interstate compact. In addition, such State shall submit a statement from the attorney
general (or the attorney for those State water pollution control agencies which have independent
legal counsel), or from the chief legal officer in the case of an interstate agency, that the laws of
such State, or the interstate compact, as the case may be, provide adequate authority to carry out
the described program. The Administrator shall approve each submitted program unless he
determines that adequate authority does not exist:
(1) To issue permits which(A) apply, and insure compliance with, any applicable requirements of sections
1311, 1312, 1316, 1317, and 1343 of this title;
(B) are for fixed terms not exceeding five years; and
(C) can be terminated or modified for cause including, but not limited to, the
following:
(i) violation of any condition of the permit;
(ii) obtaining a permit by misrepresentation, or failure to disclose fully all
relevant facts;
(iii) change in any condition that requires either a temporary or permanent
reduction or elimination of the permitted discharge;
(D) control the disposal of pollutants into wells;
(2)(A) To issue permits which apply, and insure compliance with, all applicable requirements
of section 1318 of this title; or
(B) To inspect, monitor, enter, and require reports to at least the same extent as required in
section 1318 of this title;
(3) To insure that the public, and any other State the waters of which may be affected, receive
notice of each application for a permit and to provide an opportunity for public hearing before a
ruling on each such application;
(4) To insure that the Administrator receives notice of each application (including a copy
thereof) for a permit;
(5) To insure that any State (other than the permitting State), whose waters may be affected by
the issuance of a permit may submit written recommendations to the permitting State (and the
Administrator) with respect to any permit application and, if any part of such written
recommendations are not accepted by the permitting State, that the permitting State will notify
such affected State (and the Administrator) in writing of its failure to so accept such
recommendations together with its reasons for so doing;
(6) To insure that no permit will be issued if, in the judgment of the Secretary of the Army
acting through the Chief of Engineers, after consultation with the Secretary of the department in
which the Coast Guard is operating, anchorage and navigation of any of the navigable waters
would be substantially impaired thereby;
(7) To abate violations of the permit or the permit program, including civil and criminal
penalties and other ways and means of enforcement;
(8) To insure that any permit for a discharge from a publicly owned treatment works includes
conditions to require the identification in terms of character and volume of pollutants of any
significant source introducing pollutants subject to pretreatment standards under section 1317(b)
of this title into such works and a program to assure compliance with such pretreatment
standards by each such source, in addition to adequate notice to the permitting agency of (A)
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new introductions into such works of pollutants from any source which would be a new source as
defined in section 1316 of this title if such source were discharging pollutants, (B) new
introductions of pollutants into such works from a source which would be subject to section 1311
of this title if it were discharging such pollutants, or (C) a substantial change in volume or
character of pollutants being introduced into such works by a source introducing pollutants into
such works at the time of issuance of the permit. Such notice shall include information on the
quality and quantity of effluent to be introduced into such treatment works and any anticipated
impact of such change in the quantity or quality of effluent to be discharged from such publicly
owned treatment works; and
(9) To insure that any industrial user of any publicly owned treatment works will comply with
sections 1284(b), 1317, and 1318 of this title.
(c) Suspension of Federal program upon submission of State program; withdrawal of
approval of State program; return of State program to Administrator
(1) Not later than ninety days after the date on which a State has submitted a program (or
revision thereof) pursuant to subsection (b) of this section, the Administrator shall suspend the
issuance of permits under subsection (a) of this section as to those discharges subject to such
program unless he determines that the State permit program does not meet the requirements of
subsection (b) of this section or does not conform to the guidelines issued under section
1314(i)(2) of this title. If the Administrator so determines, he shall notify the State of any
revisions or modifications necessary to conform to such requirements or guidelines.
(2) Any State permit program under this section shall at all times be in accordance with this
section and guidelines promulgated pursuant to section 1314(i)(2) of this title.
(3) Whenever the Administrator determines after public hearing that a State is not
administering a program approved under this section in accordance with requirements of this
section, he shall so notify the State and, if appropriate corrective action is not taken within a
reasonable time, not to exceed ninety days, the Administrator shall withdraw approval of such
program. The Administrator shall not withdraw approval of any such program unless he shall
first have notified the State, and made public, in writing, the reasons for such withdrawal.
(4) Limitations on partial permit program returns and withdrawals.-A State may return to the
Administrator administration, and the Administrator may withdraw under paragraph (3) of this
subsection approval, of(A) a State partial permit program approved under subsection (n)(3) of this section
only if the entire permit program being administered by the State department or
agency at the time is returned or withdrawn; and
(B) a State partial permit program approved under subsection (n)(4) of this section
only if an entire phased component of the permit program being administered by the
State at the time is returned or withdrawn.
(d) Notification of Administrator
(1) Each State shall transmit to the Administrator a copy of each permit application received
by such State and provide notice to the Administrator of every action related to the consideration
of such permit application, including each permit proposed to be issued by such State.
(2) No permit shall issue (A) if the Administrator within ninety days of the date of his
notification under subsection (b)(5) of this section objects in writing to the issuance of such
permit, or (B) if the Administrator within ninety days of the date of transmittal of the proposed
permit by the State objects in writing to the issuance of such permit as being outside the
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guidelines and requirements of this chapter. Whenever the Administrator objects to the issuance
of a permit under this paragraph such written objection shall contain a statement of the reasons
for such objection and the effluent limitations and conditions which such permit would include if
it were issued by the Administrator.
(3) The Administrator may, as to any permit application, waive paragraph (2) of this
subsection.
(4) In any case where, after December 27, 1977, the Administrator, pursuant to paragraph (2)
of this subsection, objects to the issuance of a permit, on request of the State, a public hearing
shall be held by the Administrator on such objection. If the State does not resubmit such permit
revised to meet such objection within 30 days after completion of the hearing, or, if no hearing is
requested within 90 days after the date of such objection, the Administrator may issue the permit
pursuant to subsection (a) of this section for such source in accordance with the guidelines and
requirements of this chapter.
(e) Waiver of notification requirement
In accordance with guidelines promulgated pursuant to subsection (i)(2) of section 1314 of
this title, the Administrator is authorized to waive the requirements of subsection (d) of this
section at the time he approves a program pursuant to subsection (b) of this section for any
category (including any class, type, or size within such category) of point sources within the
State submitting such program.
(f) Point source categories
The Administrator shall promulgate regulations establishing categories of point sources which
he determines shall not be subject to the requirements of subsection (d) of this section in any
State with a program approved pursuant to subsection (b) of this section. The Administrator may
distinguish among classes, types, and sizes within any category of point sources.
(g) Other regulations for safe transportation, handling, carriage, storage, and stowage of
pollutants
Any permit issued under this section for the discharge of pollutants into the navigable waters
from a vessel or other floating craft shall be subject to any applicable regulations promulgated by
the Secretary of the department in which the Coast Guard is operating, establishing specifications
for safe transportation, handling, carriage, storage, and stowage of pollutants.
(h) Violation of permit conditions; restriction or prohibition upon introduction of pollutant
by source not previously utilizing treatment works
In the event any condition of a permit for discharges from a treatment works (as defined in
section 1292 of this title) which is publicly owned is violated, a State with a program approved
under subsection (b) of this section or the Administrator, where no State program is approved or
where the Administrator determines pursuant to section 1319(a) of this title that a State with an
approved program has not commenced appropriate enforcement action with respect to such
permit, may proceed in a court of competent jurisdiction to restrict or prohibit the introduction of
any pollutant into such treatment works by a source not utilizing such treatment works prior to
the finding that such condition was violated.
(i) Federal enforcement not limited
Nothing in this section shall be construed to limit the authority of the Administrator to take
action pursuant to section 1319 of this title.
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(j) Public information
A copy of each permit application and each permit issued under this section shall be available
to the public. Such permit application or permit, or portion thereof, shall further be available on
request for the purpose of reproduction.
(k) Compliance with permits
Compliance with a permit issued pursuant to this section shall be deemed compliance, for
purposes of sections 1319 and 1365 of this title, with sections 1311, 1312, 1316, 1317, and 1343
of this title, except any standard imposed under section 1317 of this title for a toxic pollutant
injurious to human health. Until December 31, 1974, in any case where a permit for discharge
has been applied for pursuant to this section, but final administrative disposition of such
application has not been made, such discharge shall not be a violation of (1) section 1311, 1316,
or 1342 of this title, or (2) section 407 of this title, unless the Administrator or other plaintiff
proves that final administrative disposition of such application has not been made because of the
failure of the applicant to furnish information reasonably required or requested in order to
process the application. For the 180-day period beginning on October 18, 1972, in the case of
any point source discharging any pollutant or combination of pollutants immediately prior to
such date which source is not subject to section 407 of this title, the discharge by such source
shall not be a violation of this chapter if such a source applies for a permit for discharge pursuant
to this section within such 180-day period.
(l) Limitation on permit requirement
(1) Agricultural return flows
The Administrator shall not require a permit under this section for discharges
composed entirely of return flows from irrigated agriculture, nor shall the
Administrator directly or indirectly, require any State to require such a permit.
(2) Stormwater runoff from oil, gas, and mining operations
The Administrator shall not require a permit under this section, nor shall the
Administrator directly or indirectly require any State to require a permit, for
discharges of stormwater runoff from mining operations or oil and gas exploration,
production, processing, or treatment operations or transmission facilities, composed
entirely of flows which are from conveyances or systems of conveyances (including
but not limited to pipes, conduits, ditches, and channels) used for collecting and
conveying precipitation runoff and which are not contaminated by contact with, or do
not come into contact with, any overburden, raw material, intermediate products,
finished product, byproduct, or waste products located on the site of such operations.
(3) Silvicultural activities
(A) NPDES permit requirements for silvicultural activities.-The Administrator shall
not require a permit under this section nor directly or indirectly require any State to
require a permit under this section for a discharge from runoff resulting from the
conduct of the following silviculture activities conducted in accordance with standard
industry practice: nursery operations, site preparation, reforestation and subsequent
cultural treatment, thinning, prescribed burning, pest and fire control, harvesting
operations, surface drainage, or road construction and maintenance.
(B) Other requirements.-Nothing in this paragraph exempts a discharge from
silvicultural activity from any permitting requirement under section 1344 of this title,
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existing permitting requirements under section 1342 of this title, or from any other
federal law.
(C) The authorization provided in Section 1 1365(a) of this title does not apply to
any non-permitting program established under 1342(p)(6) 2 of this title for the
silviculture activities listed in 1342(l)(3)(A) 2 of this title, or to any other limitations
that might be deemed to apply to the silviculture activities listed in 1342(l)(3)(A) 2 of
this title.
(m) Additional pretreatment of conventional pollutants not required
To the extent a treatment works (as defined in section 1292 of this title) which is publicly
owned is not meeting the requirements of a permit issued under this section for such treatment
works as a result of inadequate design or operation of such treatment works, the Administrator,
in issuing a permit under this section, shall not require pretreatment by a person introducing
conventional pollutants identified pursuant to section 1314(a)(4) of this title into such treatment
works other than pretreatment required to assure compliance with pretreatment standards under
subsection (b)(8) of this section and section 1317(b)(1) of this title. Nothing in this subsection
shall affect the Administrator's authority under sections 1317 and 1319 of this title, affect State
and local authority under sections 1317(b)(4) and 1370 of this title, relieve such treatment works
of its obligations to meet requirements established under this chapter, or otherwise preclude such
works from pursuing whatever feasible options are available to meet its responsibility to comply
with its permit under this section.
(n) Partial permit program
(1) State submission
The Governor of a State may submit under subsection (b) of this section a permit
program for a portion of the discharges into the navigable waters in such State.
(2) Minimum coverage
A partial permit program under this subsection shall cover, at a minimum,
administration of a major category of the discharges into the navigable waters of the
State or a major component of the permit program required by subsection (b) of this
section.
(3) Approval of major category partial permit programs
The Administrator may approve a partial permit program covering administration
of a major category of discharges under this subsection if(A) such program represents a complete permit program and covers all of the
discharges under the jurisdiction of a department or agency of the State; and
(B) the Administrator determines that the partial program represents a significant
and identifiable part of the State program required by subsection (b) of this section.
(4) Approval of major component partial permit programs
The Administrator may approve under this subsection a partial and phased permit
program covering administration of a major component (including discharge
categories) of a State permit program required by subsection (b) of this section if(A) the Administrator determines that the partial program represents a significant
and identifiable part of the State program required by subsection (b) of this section;
and

Am. Apx. 18

(B) the State submits, and the Administrator approves, a plan for the State to
assume administration by phases of the remainder of the State program required by
subsection (b) of this section by a specified date not more than 5 years after
submission of the partial program under this subsection and agrees to make all
reasonable efforts to assume such administration by such date.
(o) Anti-backsliding
(1) General prohibition
In the case of effluent limitations established on the basis of subsection (a)(1)(B) of
this section, a permit may not be renewed, reissued, or modified on the basis of
effluent guidelines promulgated under section 1314(b) of this title subsequent to the
original issuance of such permit, to contain effluent limitations which are less
stringent than the comparable effluent limitations in the previous permit. In the case of
effluent limitations established on the basis of section 1311(b)(1)(C) or section
1313(d) or (e) of this title, a permit may not be renewed, reissued, or modified to
contain effluent limitations which are less stringent than the comparable effluent
limitations in the previous permit except in compliance with section 1313(d)(4) of this
title.
(2) Exceptions
A permit with respect to which paragraph (1) applies may be renewed, reissued, or
modified to contain a less stringent effluent limitation applicable to a pollutant if(A) material and substantial alterations or additions to the permitted facility
occurred after permit issuance which justify the application of a less stringent
effluent limitation;
(B)(i) information is available which was not available at the time of permit
issuance (other than revised regulations, guidance, or test methods) and which
would have justified the application of a less stringent effluent limitation at the time
of permit issuance; or
(ii) the Administrator determines that technical mistakes or mistaken
interpretations of law were made in issuing the permit under subsection (a)(1)(B) of
this section;
(C) a less stringent effluent limitation is necessary because of events over which
the permittee has no control and for which there is no reasonably available remedy;
(D) the permittee has received a permit modification under section 1311(c),
1311(g), 1311(h), 1311(i), 1311(k), 1311(n), or 1326(a) of this title; or
(E) the permittee has installed the treatment facilities required to meet the
effluent limitations in the previous permit and has properly operated and maintained
the facilities but has nevertheless been unable to achieve the previous effluent
limitations, in which case the limitations in the reviewed, reissued, or modified
permit may reflect the level of pollutant control actually achieved (but shall not be
less stringent than required by effluent guidelines in effect at the time of permit
renewal, reissuance, or modification).
Subparagraph (B) shall not apply to any revised waste load allocations or any alternative grounds
for translating water quality standards into effluent limitations, except where the cumulative
effect of such revised allocations results in a decrease in the amount of pollutants discharged into
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the concerned waters, and such revised allocations are not the result of a discharger eliminating
or substantially reducing its discharge of pollutants due to complying with the requirements of
this chapter or for reasons otherwise unrelated to water quality.
(3) Limitations
In no event may a permit with respect to which paragraph (1) applies be renewed,
reissued, or modified to contain an effluent limitation which is less stringent than
required by effluent guidelines in effect at the time the permit is renewed, reissued, or
modified. In no event may such a permit to discharge into waters be renewed,
reissued, or modified to contain a less stringent effluent limitation if the
implementation of such limitation would result in a violation of a water quality
standard under section 1313 of this title applicable to such waters.
(p) Municipal and industrial stormwater discharges
(1) General rule
Prior to October 1, 1994, the Administrator or the State (in the case of a permit
program approved under this section) shall not require a permit under this section for
discharges composed entirely of stormwater.
(2) Exceptions
Paragraph (1) shall not apply with respect to the following stormwater discharges:
(A) A discharge with respect to which a permit has been issued under this section
before February 4, 1987.
(B) A discharge associated with industrial activity.
(C) A discharge from a municipal separate storm sewer system serving a
population of 250,000 or more.
(D) A discharge from a municipal separate storm sewer system serving a
population of 100,000 or more but less than 250,000.
(E) A discharge for which the Administrator or the State, as the case may be,
determines that the stormwater discharge contributes to a violation of a water
quality standard or is a significant contributor of pollutants to waters of the United
States.
(3) Permit requirements
(A) Industrial discharges
Permits for discharges associated with industrial activity shall meet all applicable
provisions of this section and section 1311 of this title.
(B) Municipal discharge
Permits for discharges from municipal storm sewers(i) may be issued on a system- or jurisdiction-wide basis;
(ii) shall include a requirement to effectively prohibit non-stormwater
discharges into the storm sewers; and
(iii) shall require controls to reduce the discharge of pollutants to the
maximum extent practicable, including management practices, control techniques
and system, design and engineering methods, and such other provisions as the
Administrator or the State determines appropriate for the control of such
pollutants.
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(4) Permit application requirements
(A) Industrial and large municipal discharges
Not later than 2 years after February 4, 1987, the Administrator shall establish
regulations setting forth the permit application requirements for stormwater
discharges described in paragraphs (2)(B) and (2)(C). Applications for permits for
such discharges shall be filed no later than 3 years after February 4, 1987. Not later
than 4 years after February 4, 1987, the Administrator or the State, as the case may
be, shall issue or deny each such permit. Any such permit shall provide for
compliance as expeditiously as practicable, but in no event later than 3 years after
the date of issuance of such permit.
(B) Other municipal discharges
Not later than 4 years after February 4, 1987, the Administrator shall establish
regulations setting forth the permit application requirements for stormwater
discharges described in paragraph (2)(D). Applications for permits for such
discharges shall be filed no later than 5 years after February 4, 1987. Not later than
6 years after February 4, 1987, the Administrator or the State, as the case may be,
shall issue or deny each such permit. Any such permit shall provide for compliance
as expeditiously as practicable, but in no event later than 3 years after the date of
issuance of such permit.
(5) Studies
The Administrator, in consultation with the States, shall conduct a study for the
purposes of(A) identifying those stormwater discharges or classes of stormwater discharges
for which permits are not required pursuant to paragraphs (1) and (2) of this
subsection;
(B) determining, to the maximum extent practicable, the nature and extent of
pollutants in such discharges; and
(C) establishing procedures and methods to control stormwater discharges to the
extent necessary to mitigate impacts on water quality.
Not later than October 1, 1988, the Administrator shall submit to Congress a report on the results
of the study described in subparagraphs (A) and (B). Not later than October 1, 1989, the
Administrator shall submit to Congress a report on the results of the study described in
subparagraph (C).
(6) Regulations
Not later than October 1, 1993, the Administrator, in consultation with State and
local officials, shall issue regulations (based on the results of the studies conducted
under paragraph (5)) which designate stormwater discharges, other than those
discharges described in paragraph (2), to be regulated to protect water quality and
shall establish a comprehensive program to regulate such designated sources. The
program shall, at a minimum, (A) establish priorities, (B) establish requirements for
State stormwater management programs, and (C) establish expeditious deadlines. The
program may include performance standards, guidelines, guidance, and management
practices and treatment requirements, as appropriate.
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(q) Combined sewer overflows
(1) Requirement for permits, orders, and decrees
Each permit, order, or decree issued pursuant to this chapter after December 21,
2000, for a discharge from a municipal combined storm and sanitary sewer shall
conform to the Combined Sewer Overflow Control Policy signed by the
Administrator on April 11, 1994 (in this subsection referred to as the "CSO control
policy").
(2) Water quality and designated use review guidance
Not later than July 31, 2001, and after providing notice and opportunity for public
comment, the Administrator shall issue guidance to facilitate the conduct of water
quality and designated use reviews for municipal combined sewer overflow receiving
waters.
(3) Report
Not later than September 1, 2001, the Administrator shall transmit to Congress a
report on the progress made by the Environmental Protection Agency, States, and
municipalities in implementing and enforcing the CSO control policy.
(r) Discharges incidental to the normal operation of recreational vessels
No permit shall be required under this chapter by the Administrator (or a State, in the case of a
permit program approved under subsection (b)) for the discharge of any graywater, bilge water,
cooling water, weather deck runoff, oil water separator effluent, or effluent from properly
functioning marine engines, or any other discharge that is incidental to the normal operation of a
vessel, if the discharge is from a recreational vessel.
(June 30, 1948, ch. 758, title IV, §402, as added Pub. L. 92–500, §2, Oct. 18, 1972, 86 Stat. 880 ;
amended Pub. L. 95–217, §§33(c), 50, 54(c)(1), 65, 66, Dec. 27, 1977, 91 Stat. 1577 , 1588,
1591, 1599, 1600; Pub. L. 100–4, title IV, §§401–404(a), 404(c), formerly 404(d), 405, Feb. 4,
1987, 101 Stat. 65–67 , 69, renumbered §404(c), Pub. L. 104–66, title II, §2021(e)(2), Dec. 21,
1995, 109 Stat. 727 ; Pub. L. 102–580, title III, §364, Oct. 31, 1992, 106 Stat. 4862 ; Pub. L.
106–554, §1(a)(4) [div. B, title I, §112(a)], Dec. 21, 2000, 114 Stat. 2763 , 2763A-224; Pub. L.
110–288, §2, July 29, 2008, 122 Stat. 2650 ; Pub. L. 113–79, title XII, §12313, Feb. 7, 2014, 128
Stat. 992.)
AMENDMENTS
2014-Subsec. (l)(3). Pub. L. 113–79 added par. (3).
2008-Subsec. (r). Pub. L. 110–288 added subsec. (r).
2000-Subsec. (q). Pub. L. 106–554 added subsec. (q).
1992-Subsec. (p)(1), (6). Pub. L. 102–580 substituted "October 1, 1994" for "October 1, 1992"
in par. (1) and "October 1, 1993" for "October 1, 1992" in par. (6).
1987-Subsec. (a)(1). Pub. L. 100–4, §404(c), inserted cl. (A) and (B) designations.
Subsec. (c)(1). Pub. L. 100–4, §403(b)(2), substituted "as to those discharges" for "as to those
navigable waters".
Subsec. (c)(4). Pub. L. 100–4, §403(b)(1), added par. (4).
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Subsec. (l). Pub. L. 100–4, §401, inserted "Limitation on permit requirement" as subsec.
heading designated existing provisions as par. (1) and inserted par. heading, added par. (2), and
aligned pars. (1) and (2).
Subsecs. (m) to (p). Pub. L. 100–4, §§402, 403(a), 404(a), 405, added subsecs. (m) to (p).
1977-Subsec. (a)(5). Pub. L. 95–217, §50, substituted "section 1314(i)(2)" for "section
1314(h)(2)".
Subsec. (b). Pub. L. 95–217, §50, substituted in provisions preceding par. (1) "subsection
(i)(2) of section 1314" for "subsection (h)(2) of section 1314".
Subsec. (b)(8). Pub. L. 95–217, §54(c)(1), inserted reference to identification in terms of
character and volume of pollutants of any significant source introducing pollutants subject to
pretreatment standards under section 1317(b) of this title into treatment works and programs to
assure compliance with pretreatment standards by each source.
Subsec. (c)(1), (2). Pub. L. 95–217, §50, substituted "section 1314(i)(2)" for "section
1314(h)(2)".
Subsec. (d)(2). Pub. L. 95–217, §65(b), inserted provision requiring that, whenever the
Administrator objects to the issuance of a permit under subsec. (d)(2) of this section, the written
objection contain a statement of the reasons for the objection and the effluent limitations and
conditions which the permit would include if it were issued by the Administrator.
Subsec. (d)(4). Pub. L. 95–217, §65(a), added par. (4).
Subsec. (e). Pub. L. 95–217, §50, substituted "subsection (i)(2) of section 1314" for
"subsection (h)(2) of section 1314".
Subsec. (h). Pub. L. 95–217, §66, substituted "where no State program is approved or where
the Administrator determines pursuant to section 1319(a) of this title that a State with an
approved program has not commenced appropriate enforcement action with respect to such
permit," for "where no State program is approved,".
Subsec. (l). Pub. L. 95–217, §33(c), added subsec. (l).
TRANSFER OF FUNCTIONS
For transfer of authorities, functions, personnel, and assets of the Coast Guard, including the
authorities and functions of the Secretary of Transportation relating thereto, to the Department of
Homeland Security, and for treatment of related references, see sections 468(b), 551(d), 552(d),
and 557 of Title 6, Domestic Security, and the Department of Homeland Security Reorganization
Plan of November 25, 2002, as modified, set out as a note under section 542 of Title 6.
Enforcement functions of Administrator or other official of the Environmental Protection
Agency under this section relating to compliance with national pollutant discharge elimination
system permits with respect to pre-construction, construction, and initial operation of
transportation system for Canadian and Alaskan natural gas were transferred to the Federal
Inspector, Office of Federal Inspector for the Alaska Natural Gas Transportation System, until
the first anniversary of the date of initial operation of the Alaska Natural Gas Transportation
System, see Reorg. Plan No. 1 of 1979, §§102(a), 203(a), 44 F.R. 33663, 33666, 93 Stat. 1373,
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1376, effective July 1, 1979, set out in the Appendix to Title 5, Government Organization and
Employees. Office of Federal Inspector for the Alaska Natural Gas Transportation System
abolished and functions and authority vested in Inspector transferred to Secretary of Energy by
section 3012(b) of Pub. L. 102–486, set out as an Abolition of Office of Federal Inspector note
under section 719e of Title 15, Commerce and Trade. Functions and authority vested in
Secretary of Energy subsequently transferred to Federal Coordinator for Alaska Natural Gas
Transportation Projects by section 720d(f) of Title 15.
PERMIT REQUIREMENTS FOR DISCHARGES FROM CERTAIN VESSELS
Pub. L. 110–299, §§1, 2, July 31, 2008, 122 Stat. 2995 , as amended by Pub. L. 111–215, §1,
July 30, 2010, 124 Stat. 2347 ; Pub. L. 112–213, title VII, §703, Dec. 20, 2012, 126 Stat. 1580,
provided that:
"SECTION 1. DEFINITIONS.
"In this Act:
"(1) Administrator.-The term 'Administrator' means the Administrator of the
Environmental Protection Agency.
"(2) Covered vessel.-The term 'covered vessel' means a vessel that is"(A) less than 79 feet in length; or
"(B) a fishing vessel (as defined in section 2101 of title 46, United States
Code), regardless of the length of the vessel.
"(3) Other terms.-The terms 'contiguous zone', 'discharge', 'ocean', and 'State'
have the meanings given the terms in section 502 of the Federal Water Pollution
Control Act (33 U.S.C. 1362).
"SEC. 2. DISCHARGES INCIDENTAL TO NORMAL OPERATION OF VESSELS.
"(a) No Permit Requirement.-Except as provided in subsection (b), during the period
beginning on the date of the enactment of this Act [July 31, 2008] and ending on December 18,
2014, the Administrator, or a State in the case of a permit program approved under section 402
of the Federal Water Pollution Control Act (33 U.S.C. 1342), shall not require a permit under
that section for a covered vessel for"(1) any discharge of effluent from properly functioning marine engines;
"(2) any discharge of laundry, shower, and galley sink wastes; or
"(3) any other discharge incidental to the normal operation of a covered vessel.
"(b) Exceptions.-Subsection (a) shall not apply with respect to"(1) rubbish, trash, garbage, or other such materials discharged overboard;
"(2) other discharges when the vessel is operating in a capacity other than as a
means of transportation, such as when"(A) used as an energy or mining facility;
"(B) used as a storage facility or a seafood processing facility;
"(C) secured to a storage facility or a seafood processing facility; or
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"(D) secured to the bed of the ocean, the contiguous zone, or waters of the
United States for the purpose of mineral or oil exploration or development;
"(3) any discharge of ballast water; or
"(4) any discharge in a case in which the Administrator or State, as appropriate,
determines that the discharge"(A) contributes to a violation of a water quality standard; or
"(B) poses an unacceptable risk to human health or the environment."
STORMWATER PERMIT REQUIREMENTS
Pub. L. 102–240, title I, §1068, Dec. 18, 1991, 105 Stat. 2007 , provided that:
"(a) General Rule.-Notwithstanding the requirements of sections 402(p)(2)(B), (C), and (D) of
the Federal Water Pollution Control Act [33 U.S.C. 1342(p)(2)(B), (C), (D)], permit application
deadlines for stormwater discharges associated with industrial activities from facilities that are
owned or operated by a municipality shall be established by the Administrator of the
Environmental Protection Agency (hereinafter in this section referred to as the 'Administrator')
pursuant to the requirements of this section.
"(b) Permit Applications."(1) Individual applications.-The Administrator shall require individual permit
applications for discharges described in subsection (a) on or before October 1, 1992;
except that any municipality that has participated in a timely part I group application
for an industrial activity discharging stormwater that is denied such participation in a
group application or for which a group application is denied shall not be required to
submit an individual application until the 180th day following the date on which the
denial is made.
"(2) Group applications.-With respect to group applications for permits for
discharges described in subsection (a), the Administrator shall require"(A) part I applications on or before September 30, 1991, except that any
municipality with a population of less than 250,000 shall not be required to submit
a part I application before May 18, 1992; and
"(B) part II applications on or before October 1, 1992, except that any
municipality with a population of less than 250,000 shall not be required to submit
a part II application before May 17, 1993.
"(c) Municipalities With Less Than 100,000 Population.-The Administrator shall not require
any municipality with a population of less than 100,000 to apply for or obtain a permit for any
stormwater discharge associated with an industrial activity other than an airport, powerplant, or
uncontrolled sanitary landfill owned or operated by such municipality before October 1, 1992,
unless such permit is required by section 402(p)(2)(A) or (E) of the Federal Water Pollution
Control Act [33 U.S.C. 1342(p)(2)(A), (E)].
"(d) Uncontrolled Sanitary Landfill Defined.-For the purposes of this section, the term
'uncontrolled sanitary landfill' means a landfill or open dump, whether in operation or closed,
that does not meet the requirements for run-on and run-off controls established pursuant to
subtitle D of the Solid Waste Disposal Act [42 U.S.C. 6941 et seq.].
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"(e) Limitation on Statutory Construction.-Nothing in this section shall be construed to affect
any application or permit requirement, including any deadline, to apply for or obtain a permit for
stormwater discharges subject to section 402(p)(2)(A) or (E) of the Federal Water Pollution
Control Act [33 U.S.C. 1342(p)(2)(A), (E)].
"(f) Regulations.-The Administrator shall issue final regulations with respect to general
permits for stormwater discharges associated with industrial activity on or before February 1,
1992."
PHOSPHATE FERTILIZER EFFLUENT LIMITATION
Pub. L. 100–4, title III, §306(c), Feb. 4, 1987, 101 Stat. 36 , provided that:
"(1) Issuance of permit.-As soon as possible after the date of the enactment of this Act [Feb. 4,
1987], but not later than 180 days after such date of enactment, the Administrator shall issue
permits under section 402(a)(1)(B) of the Federal Water Pollution Control Act [33 U.S.C.
1342(a)(1)(B)] with respect to facilities"(A) which were under construction on or before April 8, 1974, and
"(B) for which the Administrator is proposing to revise the applicability of the
effluent limitation established under section 301(b) of such Act [33 U.S.C. 1311(b)]
for phosphate subcategory of the fertilizer manufacturing point source category to
exclude such facilities.
"(2) Limitations on statutory construction.-Nothing in this section [amending section 1311 of
this title and enacting this note] shall be construed"(A) to require the Administrator to permit the discharge of gypsum or gypsum
waste into the navigable waters,
"(B) to affect the procedures and standards applicable to the Administrator in
issuing permits under section 402(a)(1)(B) of the Federal Water Pollution Control Act
[33 U.S.C. 1342(a)(1)(B)], and
"(C) to affect the authority of any State to deny or condition certification under
section 401 of such Act [33 U.S.C. 1341] with respect to the issuance of permits under
section 402(a)(1)(B) of such Act."
LOG TRANSFER FACILITIES
Pub. L. 100–4, title IV, §407, Feb. 4, 1987, 101 Stat. 74 , provided that:
"(a) Agreement.-The Administrator and Secretary of the Army shall enter into an agreement
regarding coordination of permitting for log transfer facilities to designate a lead agency and to
process permits required under sections 402 and 404 of the Federal Water Pollution Control Act
[33 U.S.C. 1342, 1344], where both such sections apply, for discharges associated with the
construction and operation of log transfer facilities. The Administrator and Secretary are
authorized to act in accordance with the terms of such agreement to assure that, to the maximum
extent practicable, duplication, needless paperwork and delay in the issuance of permits, and
inequitable enforcement between and among facilities in different States, shall be eliminated.
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"(b) Applications and Permits Before October 22, 1985.-Where both of sections 402 and 404
of the Federal Water Pollution Control Act [33 U.S.C. 1342, 1344] apply, log transfer facilities
which have received a permit under section 404 of such Act before October 22, 1985, shall not
be required to submit a new application for a permit under section 402 of such Act. If the
Administrator determines that the terms of a permit issued on or before October 22, 1985, under
section 404 of such Act satisfies the applicable requirements of sections 301, 302, 306, 307, 308,
and 403 of such Act [33 U.S.C. 1311, 1312, 1316, 1317, 1318, and 1343], a separate application
for a permit under section 402 of such Act shall not thereafter be required. In any case where the
Administrator demonstrates, after an opportunity for a hearing, that the terms of a permit issued
on or before October 22, 1985, under section 404 of such Act do not satisfy the applicable
requirements of sections 301, 302, 306, 307, 308, and 403 of such Act, modifications to the
existing permit under section 404 of such Act to incorporate such applicable requirements shall
be issued by the Administrator as an alternative to issuance of a separate new permit under
section 402 of such Act.
"(c) Log Transfer Facility Defined.-For the purposes of this section, the term 'log transfer
facility' means a facility which is constructed in whole or in part in waters of the United States
and which is utilized for the purpose of transferring commercially harvested logs to or from a
vessel or log raft, including the formation of a log raft."
ALLOWABLE DELAY IN MODIFYING EXISTING APPROVED STATE PERMIT PROGRAMS TO
CONFORM TO 1977 AMENDMENT
Pub. L. 95–217, §54(c)(2), Dec. 27, 1977, 91 Stat. 1591 , provided that any State permit
program approved under this section before Dec. 27, 1977, which required modification to
conform to the amendment made by section 54(c)(1) of Pub. L. 95–217, which amended subsec.
(b)(8) of this section, not be required to be modified before the end of the one year period which
began on Dec. 27, 1977, unless in order to make the required modification a State must amend or
enact a law in which case such modification not be required for such State before the end of the
two year period which began on Dec. 27, 1977.
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United States Code

Title 33—Navigation And Navigable Waters
33 U.S.C. §1313. Water quality standards and implementation plans
(a) Existing water quality standards
(1) In order to carry out the purpose of this chapter, any water quality standard applicable to
interstate waters which was adopted by any State and submitted to, and approved by, or is
awaiting approval by, the Administrator pursuant to this Act as in effect immediately prior to
October 18, 1972, shall remain in effect unless the Administrator determined that such standard
is not consistent with the applicable requirements of this Act as in effect immediately prior to
October 18, 1972. If the Administrator makes such a determination he shall, within three months
after October 18, 1972, notify the State and specify the changes needed to meet such
requirements. If such changes are not adopted by the State within ninety days after the date of
such notification, the Administrator shall promulgate such changes in accordance with
subsection (b) of this section.
(2) Any State which, before October 18, 1972, has adopted, pursuant to its own law, water
quality standards applicable to intrastate waters shall submit such standards to the Administrator
within thirty days after October 18, 1972. Each such standard shall remain in effect, in the same
manner and to the same extent as any other water quality standard established under this chapter
unless the Administrator determines that such standard is inconsistent with the applicable
requirements of this Act as in effect immediately prior to October 18, 1972. If the Administrator
makes such a determination he shall not later than the one hundred and twentieth day after the
date of submission of such standards, notify the State and specify the changes needed to meet
such requirements. If such changes are not adopted by the State within ninety days after such
notification, the Administrator shall promulgate such changes in accordance with subsection (b)
of this section.
(3)(A) Any State which prior to October 18, 1972, has not adopted pursuant to its own laws
water quality standards applicable to intrastate waters shall, not later than one hundred and
eighty days after October 18, 1972, adopt and submit such standards to the Administrator.
(B) If the Administrator determines that any such standards are consistent with the applicable
requirements of this Act as in effect immediately prior to October 18, 1972, he shall approve
such standards.
(C) If the Administrator determines that any such standards are not consistent with the
applicable requirements of this Act as in effect immediately prior to October 18, 1972, he shall,
not later than the ninetieth day after the date of submission of such standards, notify the State and
specify the changes to meet such requirements. If such changes are not adopted by the State
within ninety days after the date of notification, the Administrator shall promulgate such
standards pursuant to subsection (b) of this section.
(b) Proposed regulations
(1) The Administrator shall promptly prepare and publish proposed regulations setting forth
water quality standards for a State in accordance with the applicable requirements of this Act as
in effect immediately prior to October 18, 1972, if-
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(A) the State fails to submit water quality standards within the times prescribed in
subsection (a) of this section.
(B) a water quality standard submitted by such State under subsection (a) of this
section is determined by the Administrator not to be consistent with the applicable
requirements of subsection (a) of this section.
(2) The Administrator shall promulgate any water quality standard published in a proposed
regulation not later than one hundred and ninety days after the date he publishes any such
proposed standard, unless prior to such promulgation, such State has adopted a water quality
standard which the Administrator determines to be in accordance with subsection (a) of this
section.
(c) Review; revised standards; publication
(1) The Governor of a State or the State water pollution control agency of such State shall
from time to time (but at least once each three year period beginning with October 18, 1972)
hold public hearings for the purpose of reviewing applicable water quality standards and, as
appropriate, modifying and adopting standards. Results of such review shall be made available to
the Administrator.
(2)(A) Whenever the State revises or adopts a new standard, such revised or new standard
shall be submitted to the Administrator. Such revised or new water quality standard shall consist
of the designated uses of the navigable waters involved and the water quality criteria for such
waters based upon such uses. Such standards shall be such as to protect the public health or
welfare, enhance the quality of water and serve the purposes of this chapter. Such standards shall
be established taking into consideration their use and value for public water supplies,
propagation of fish and wildlife, recreational purposes, and agricultural, industrial, and other
purposes, and also taking into consideration their use and value for navigation.
(B) Whenever a State reviews water quality standards pursuant to paragraph (1) of this
subsection, or revises or adopts new standards pursuant to this paragraph, such State shall adopt
criteria for all toxic pollutants listed pursuant to section 1317(a)(1) of this title for which criteria
have been published under section 1314(a) of this title, the discharge or presence of which in the
affected waters could reasonably be expected to interfere with those designated uses adopted by
the State, as necessary to support such designated uses. Such criteria shall be specific numerical
criteria for such toxic pollutants. Where such numerical criteria are not available, whenever a
State reviews water quality standards pursuant to paragraph (1), or revises or adopts new
standards pursuant to this paragraph, such State shall adopt criteria based on biological
monitoring or assessment methods consistent with information published pursuant to section
1314(a)(8) of this title. Nothing in this section shall be construed to limit or delay the use of
effluent limitations or other permit conditions based on or involving biological monitoring or
assessment methods or previously adopted numerical criteria.
(3) If the Administrator, within sixty days after the date of submission of the revised or new
standard, determines that such standard meets the requirements of this chapter, such standard
shall thereafter be the water quality standard for the applicable waters of that State. If the
Administrator determines that any such revised or new standard is not consistent with the
applicable requirements of this chapter, he shall not later than the ninetieth day after the date of
submission of such standard notify the State and specify the changes to meet such requirements.
If such changes are not adopted by the State within ninety days after the date of notification, the
Administrator shall promulgate such standard pursuant to paragraph (4) of this subsection.
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(4) The Administrator shall promptly prepare and publish proposed regulations setting forth a
revised or new water quality standard for the navigable waters involved(A) if a revised or new water quality standard submitted by such State under
paragraph (3) of this subsection for such waters is determined by the Administrator
not to be consistent with the applicable requirements of this chapter, or
(B) in any case where the Administrator determines that a revised or new standard
is necessary to meet the requirements of this chapter.
The Administrator shall promulgate any revised or new standard under this paragraph not later
than ninety days after he publishes such proposed standards, unless prior to such promulgation,
such State has adopted a revised or new water quality standard which the Administrator
determines to be in accordance with this chapter.
(d) Identification of areas with insufficient controls; maximum daily load; certain effluent
limitations revision
(1)(A) Each State shall identify those waters within its boundaries for which the effluent
limitations required by section 1311(b)(1)(A) and section 1311(b)(1)(B) of this title are not
stringent enough to implement any water quality standard applicable to such waters. The State
shall establish a priority ranking for such waters, taking into account the severity of the pollution
and the uses to be made of such waters.
(B) Each State shall identify those waters or parts thereof within its boundaries for which
controls on thermal discharges under section 1311 of this title are not stringent enough to assure
protection and propagation of a balanced indigenous population of shellfish, fish, and wildlife.
(C) Each State shall establish for the waters identified in paragraph (1)(A) of this subsection,
and in accordance with the priority ranking, the total maximum daily load, for those pollutants
which the Administrator identifies under section 1314(a)(2) of this title as suitable for such
calculation. Such load shall be established at a level necessary to implement the applicable water
quality standards with seasonal variations and a margin of safety which takes into account any
lack of knowledge concerning the relationship between effluent limitations and water quality.
(D) Each State shall estimate for the waters identified in paragraph (1)(B) of this subsection
the total maximum daily thermal load required to assure protection and propagation of a
balanced, indigenous population of shellfish, fish, and wildlife. Such estimates shall take into
account the normal water temperatures, flow rates, seasonal variations, existing sources of heat
input, and the dissipative capacity of the identified waters or parts thereof. Such estimates shall
include a calculation of the maximum heat input that can be made into each such part and shall
include a margin of safety which takes into account any lack of knowledge concerning the
development of thermal water quality criteria for such protection and propagation in the
identified waters or parts thereof.
(2) Each State shall submit to the Administrator from time to time, with the first such
submission not later than one hundred and eighty days after the date of publication of the first
identification of pollutants under section 1314(a)(2)(D) of this title, for his approval the waters
identified and the loads established under paragraphs (1)(A), (1)(B), (1)(C), and (1)(D) of this
subsection. The Administrator shall either approve or disapprove such identification and load not
later than thirty days after the date of submission. If the Administrator approves such
identification and load, such State shall incorporate them into its current plan under subsection
(e) of this section. If the Administrator disapproves such identification and load, he shall not later
than thirty days after the date of such disapproval identify such waters in such State and establish
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such loads for such waters as he determines necessary to implement the water quality standards
applicable to such waters and upon such identification and establishment the State shall
incorporate them into its current plan under subsection (e) of this section.
(3) For the specific purpose of developing information, each State shall identify all waters
within its boundaries which it has not identified under paragraph (1)(A) and (1)(B) of this
subsection and estimate for such waters the total maximum daily load with seasonal variations
and margins of safety, for those pollutants which the Administrator identifies under section
1314(a)(2) of this title as suitable for such calculation and for thermal discharges, at a level that
would assure protection and propagation of a balanced indigenous population of fish, shellfish,
and wildlife.
(4) Limitations on revision of certain effluent limitations.(A) Standard not attained.-For waters identified under paragraph (1)(A) where the
applicable water quality standard has not yet been attained, any effluent limitation
based on a total maximum daily load or other waste load allocation established under
this section may be revised only if (i) the cumulative effect of all such revised effluent
limitations based on such total maximum daily load or waste load allocation will
assure the attainment of such water quality standard, or (ii) the designated use which
is not being attained is removed in accordance with regulations established under this
section.
(B) Standard attained.-For waters identified under paragraph (1)(A) where the
quality of such waters equals or exceeds levels necessary to protect the designated use
for such waters or otherwise required by applicable water quality standards, any
effluent limitation based on a total maximum daily load or other waste load allocation
established under this section, or any water quality standard established under this
section, or any other permitting standard may be revised only if such revision is
subject to and consistent with the antidegradation policy established under this
section.
(e) Continuing planning process
(1) Each State shall have a continuing planning process approved under paragraph (2) of this
subsection which is consistent with this chapter.
(2) Each State shall submit not later than 120 days after October 18, 1972, to the
Administrator for his approval a proposed continuing planning process which is consistent with
this chapter. Not later than thirty days after the date of submission of such a process the
Administrator shall either approve or disapprove such process. The Administrator shall from
time to time review each State's approved planning process for the purpose of insuring that such
planning process is at all times consistent with this chapter. The Administrator shall not approve
any State permit program under subchapter IV of this chapter for any State which does not have
an approved continuing planning process under this section.
(3) The Administrator shall approve any continuing planning process submitted to him under
this section which will result in plans for all navigable waters within such State, which include,
but are not limited to, the following:
(A) effluent limitations and schedules of compliance at least as stringent as those
required by section 1311(b)(1), section 1311(b)(2), section 1316, and section 1317 of
this title, and at least as stringent as any requirements contained in any applicable
water quality standard in effect under authority of this section;
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(B) the incorporation of all elements of any applicable area-wide waste
management plans under section 1288 of this title, and applicable basin plans under
section 1289 of this title;
(C) total maximum daily load for pollutants in accordance with subsection (d) of
this section;
(D) procedures for revision;
(E) adequate authority for intergovernmental cooperation;
(F) adequate implementation, including schedules of compliance, for revised or
new water quality standards, under subsection (c) of this section;
(G) controls over the disposition of all residual waste from any water treatment
processing;
(H) an inventory and ranking, in order of priority, of needs for construction of
waste treatment works required to meet the applicable requirements of sections 1311
and 1312 of this title.
(f) Earlier compliance
Nothing in this section shall be construed to affect any effluent limitation, or schedule of
compliance required by any State to be implemented prior to the dates set forth in sections
1311(b)(1) and 1311(b)(2) of this title nor to preclude any State from requiring compliance with
any effluent limitation or schedule of compliance at dates earlier than such dates.
(g) Heat standards
Water quality standards relating to heat shall be consistent with the requirements of section
1326 of this title.
(h) Thermal water quality standards
For the purposes of this chapter the term "water quality standards" includes thermal water
quality standards.
(i) Coastal recreation water quality criteria
(1) Adoption by States
(A) Initial criteria and standards
Not later than 42 months after October 10, 2000, each State having coastal
recreation waters shall adopt and submit to the Administrator water quality criteria
and standards for the coastal recreation waters of the State for those pathogens and
pathogen indicators for which the Administrator has published criteria under
section 1314(a) of this title.
(B) New or revised criteria and standards
Not later than 36 months after the date of publication by the Administrator of
new or revised water quality criteria under section 1314(a)(9) of this title, each
State having coastal recreation waters shall adopt and submit to the Administrator
new or revised water quality standards for the coastal recreation waters of the State
for all pathogens and pathogen indicators to which the new or revised water quality
criteria are applicable.
(2) Failure of States to adopt
(A) In general
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If a State fails to adopt water quality criteria and standards in accordance with
paragraph (1)(A) that are as protective of human health as the criteria for pathogens
and pathogen indicators for coastal recreation waters published by the
Administrator, the Administrator shall promptly propose regulations for the State
setting forth revised or new water quality standards for pathogens and pathogen
indicators described in paragraph (1)(A) for coastal recreation waters of the State.
(B) Exception
If the Administrator proposes regulations for a State described in subparagraph
(A) under subsection (c)(4)(B) of this section, the Administrator shall publish any
revised or new standard under this subsection not later than 42 months after
October 10, 2000.
(3) Applicability
Except as expressly provided by this subsection, the requirements and procedures
of subsection (c) of this section apply to this subsection, including the requirement in
subsection (c)(2)(A) of this section that the criteria protect public health and welfare.
(June 30, 1948, ch. 758, title III, §303, as added Pub. L. 92–500, §2, Oct. 18, 1972, 86 Stat. 846 ;
amended Pub. L. 100–4, title III, §308(d), title IV, §404(b), Feb. 4, 1987, 101 Stat. 39 , 68; Pub.
L. 106–284, §2, Oct. 10, 2000, 114 Stat. 870 .)
REFERENCES IN TEXT
This Act, referred to in subsecs. (a)(1), (2), (3)(B), (C) and (b)(1), means act June 30, 1948,
ch. 758, 62 Stat. 1155, prior to the supersedure and reenactment of act June 30, 1948 by act Oct.
18, 1972, Pub. L. 92–500, 86 Stat. 816 . Act June 30, 1948, ch. 758, as added by act Oct. 18,
1972, Pub. L. 92–500, 86 Stat. 816, enacted this chapter.
AMENDMENTS
2000-Subsec. (i). Pub. L. 106–284 added subsec. (i).
1987-Subsec. (c)(2). Pub. L. 100–4, §308(d), designated existing provision as subpar. (A) and
added subpar. (B).
Subsec. (d)(4). Pub. L. 100–4, §404(b), added par. (4).
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United States Code

Title 33—Navigation And Navigable Waters

33 U.S.C. §1318. Records and reports; inspections
(a) Maintenance; monitoring equipment; entry; access to information
Whenever required to carry out the objective of this chapter, including but not limited to (1)
developing or assisting in the development of any effluent limitation, or other limitation,
prohibition, or effluent standard, pretreatment standard, or standard of performance under this
chapter; (2) determining whether any person is in violation of any such effluent limitation, or
other limitation, prohibition or effluent standard, pretreatment standard, or standard of
performance; (3) any requirement established under this section; or (4) carrying out sections
1315, 1321, 1342, 1344 (relating to State permit programs), 1345, and 1364 of this title(A) the Administrator shall require the owner or operator of any point source to (i)
establish and maintain such records, (ii) make such reports, (iii) install, use, and
maintain such monitoring equipment or methods (including where appropriate,
biological monitoring methods), (iv) sample such effluents (in accordance with such
methods, at such locations, at such intervals, and in such manner as the Administrator
shall prescribe), and (v) provide such other information as he may reasonably require;
and
(B) the Administrator or his authorized representative (including an authorized
contractor acting as a representative of the Administrator), upon presentation of his
credentials(i) shall have a right of entry to, upon, or through any premises in which an
effluent source is located or in which any records required to be maintained under
clause (A) of this subsection are located, and
(ii) may at reasonable times have access to and copy any records, inspect any
monitoring equipment or method required under clause (A), and sample any
effluents which the owner or operator of such source is required to sample under
such clause.
(b) Availability to public; trade secrets exception; penalty for disclosure of confidential
information
Any records, reports, or information obtained under this section (1) shall, in the case of
effluent data, be related to any applicable effluent limitations, toxic, pretreatment, or new source
performance standards, and (2) shall be available to the public, except that upon a showing
satisfactory to the Administrator by any person that records, reports, or information, or particular
part thereof (other than effluent data), to which the Administrator has access under this section, if
made public would divulge methods or processes entitled to protection as trade secrets of such
person, the Administrator shall consider such record, report, or information, or particular portion
thereof confidential in accordance with the purposes of section 1905 of title 18. Any authorized
representative of the Administrator (including an authorized contractor acting as a representative
of the Administrator) who knowingly or willfully publishes, divulges, discloses, or makes known
in any manner or to any extent not authorized by law any information which is required to be
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considered confidential under this subsection shall be fined not more than $1,000 or imprisoned
not more than 1 year, or both. Nothing in this subsection shall prohibit the Administrator or an
authorized representative of the Administrator (including any authorized contractor acting as a
representative of the Administrator) from disclosing records, reports, or information to other
officers, employees, or authorized representatives of the United States concerned with carrying
out this chapter or when relevant in any proceeding under this chapter.
(c) Application of State law
Each State may develop and submit to the Administrator procedures under State law for
inspection, monitoring, and entry with respect to point sources located in such State. If the
Administrator finds that the procedures and the law of any State relating to inspection,
monitoring, and entry are applicable to at least the same extent as those required by this section,
such State is authorized to apply and enforce its procedures for inspection, monitoring, and entry
with respect to point sources located in such State (except with respect to point sources owned or
operated by the United States).
(d) Access by Congress
Notwithstanding any limitation contained in this section or any other provision of law, all
information reported to or otherwise obtained by the Administrator (or any representative of the
Administrator) under this chapter shall be made available, upon written request of any duly
authorized committee of Congress, to such committee.
(June 30, 1948, ch. 758, title III, §308, as added Pub. L. 92–500, §2, Oct. 18, 1972, 86 Stat. 858 ;
amended Pub. L. 95–217, §67(c)(1), Dec. 27, 1977, 91 Stat. 1606 ; Pub. L. 100–4, title III, §310,
title IV, §406(d)(1), Feb. 4, 1987, 101 Stat. 41 , 73.)
AMENDMENTS
1987-Subsec. (a). Pub. L. 100–4, §406(d)(1), substituted "1345, and 1364" for "and 1364" in
cl. (4).
Subsec. (a)(B). Pub. L. 100–4, §310(a)(2), inserted "(including an authorized contractor acting
as a representative of the Administrator)" after "representative".
Subsec. (b). Pub. L. 100–4, §310(a)(1), substituted a period and "Any authorized
representative of the Administrator (including an authorized contractor acting as a representative
of the Administrator) who knowingly or willfully publishes, divulges, discloses, or makes known
in any manner or to any extent not authorized by law any information which is required to be
considered confidential under this subsection shall be fined not more than $1,000 or imprisoned
not more than 1 year, or both. Nothing in this subsection shall prohibit the Administrator or an
authorized representative of the Administrator (including any authorized contractor acting as a
representative of the Administrator) from disclosing records, reports, or information to other
officers, employees, or authorized representatives of the United States concerned with carrying
out this chapter or when relevant in any proceeding under this chapter." for ", except that such
record, report, or information may be disclosed to other officers, employees, or authorized
representatives of the United States concerned with carrying out this chapter or when relevant in
any proceeding under this chapter."
Subsec. (d). Pub. L. 100–4, §310(b), added subsec. (d).
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1977-Subsec. (a)(4). Pub. L. 95–217 inserted "1344 (relating to State permit programs)," after
"sections 1315, 1321, 1342," in provisions preceding subpar. (A).
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United States Code
Title 33—Navigation And Navigable Waters
33 U.S.C. §1362. Definitions
Except as otherwise specifically provided, when used in this chapter:
(1) The term "State water pollution control agency" means the State agency designated by the
Governor having responsibility for enforcing State laws relating to the abatement of pollution.
(2) The term "interstate agency" means an agency of two or more States established by or
pursuant to an agreement or compact approved by the Congress, or any other agency of two or
more States, having substantial powers or duties pertaining to the control of pollution as
determined and approved by the Administrator.
(3) The term "State" means a State, the District of Columbia, the Commonwealth of Puerto
Rico, the Virgin Islands, Guam, American Samoa, the Commonwealth of the Northern Mariana
Islands, and the Trust Territory of the Pacific Islands.
(4) The term "municipality" means a city, town, borough, county, parish, district, association,
or other public body created by or pursuant to State law and having jurisdiction over disposal of
sewage, industrial wastes, or other wastes, or an Indian tribe or an authorized Indian tribal
organization, or a designated and approved management agency under section 1288 of this title.
(5) The term "person" means an individual, corporation, partnership, association, State,
municipality, commission, or political subdivision of a State, or any interstate body.
(6) The term "pollutant" means dredged spoil, solid waste, incinerator residue, sewage,
garbage, sewage sludge, munitions, chemical wastes, biological materials, radioactive materials,
heat, wrecked or discarded equipment, rock, sand, cellar dirt and industrial, municipal, and
agricultural waste discharged into water. This term does not mean (A) "sewage from vessels or a
discharge incidental to the normal operation of a vessel of the Armed Forces" within the meaning
of section 1322 of this title; or (B) water, gas, or other material which is injected into a well to
facilitate production of oil or gas, or water derived in association with oil or gas production and
disposed of in a well, if the well used either to facilitate production or for disposal purposes is
approved by authority of the State in which the well is located, and if such State determines that
such injection or disposal will not result in the degradation of ground or surface water resources.
(7) The term "navigable waters" means the waters of the United States, including the territorial
seas.
(8) The term "territorial seas" means the belt of the seas measured from the line of ordinary
low water along that portion of the coast which is in direct contact with the open sea and the line
marking the seaward limit of inland waters, and extending seaward a distance of three miles.
(9) The term "contiguous zone" means the entire zone established or to be established by the
United States under article 24 of the Convention of the Territorial Sea and the Contiguous Zone.
(10) The term "ocean" means any portion of the high seas beyond the contiguous zone.
(11) The term "effluent limitation" means any restriction established by a State or the
Administrator on quantities, rates, and concentrations of chemical, physical, biological, and other
constituents which are discharged from point sources into navigable waters, the waters of the
contiguous zone, or the ocean, including schedules of compliance.
(12) The term "discharge of a pollutant" and the term "discharge of pollutants" each means (A)
any addition of any pollutant to navigable waters from any point source, (B) any addition of any
pollutant to the waters of the contiguous zone or the ocean from any point source other than a
vessel or other floating craft.
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(13) The term "toxic pollutant" means those pollutants, or combinations of pollutants,
including disease-causing agents, which after discharge and upon exposure, ingestion, inhalation
or assimilation into any organism, either directly from the environment or indirectly by ingestion
through food chains, will, on the basis of information available to the Administrator, cause death,
disease, behavioral abnormalities, cancer, genetic mutations, physiological malfunctions
(including malfunctions in reproduction) or physical deformations, in such organisms or their
offspring.
(14) The term "point source" means any discernible, confined and discrete conveyance,
including but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure,
container, rolling stock, concentrated animal feeding operation, or vessel or other floating craft,
from which pollutants are or may be discharged. This term does not include agricultural
stormwater discharges and return flows from irrigated agriculture.
(15) The term "biological monitoring" shall mean the determination of the effects on aquatic
life, including accumulation of pollutants in tissue, in receiving waters due to the discharge of
pollutants (A) by techniques and procedures, including sampling of organisms representative of
appropriate levels of the food chain appropriate to the volume and the physical, chemical, and
biological characteristics of the effluent, and (B) at appropriate frequencies and locations.
(16) The term "discharge" when used without qualification includes a discharge of a pollutant,
and a discharge of pollutants.
(17) The term "schedule of compliance" means a schedule of remedial measures including an
enforceable sequence of actions or operations leading to compliance with an effluent limitation,
other limitation, prohibition, or standard.
(18) The term "industrial user" means those industries identified in the Standard Industrial
Classification Manual, Bureau of the Budget, 1967, as amended and supplemented, under the
category of "Division D-Manufacturing" and such other classes of significant waste producers as,
by regulation, the Administrator deems appropriate.
(19) The term "pollution" means the man-made or man-induced alteration of the chemical,
physical, biological, and radiological integrity of water.
(20) The term "medical waste" means isolation wastes; infectious agents; human blood and
blood products; pathological wastes; sharps; body parts; contaminated bedding; surgical wastes
and potentially contaminated laboratory wastes; dialysis wastes; and such additional medical
items as the Administrator shall prescribe by regulation.
(21) Coastal recreation waters.(A) In general.-The term "coastal recreation waters" means(i) the Great Lakes; and
(ii) marine coastal waters (including coastal estuaries) that are designated under
section 1313(c) of this title by a State for use for swimming, bathing, surfing, or
similar water contact activities.
(B) Exclusions.-The term "coastal recreation waters" does not include(i) inland waters; or
(ii) waters upstream of the mouth of a river or stream having an unimpaired
natural connection with the open sea.
(22) Floatable material.-
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(A) In general.-The term "floatable material" means any foreign matter that may
float or remain suspended in the water column.
(B) Inclusions.-The term "floatable material" includes(i) plastic;
(ii) aluminum cans;
(iii) wood products;
(iv) bottles; and
(v) paper products.
(23) Pathogen indicator.-The term "pathogen indicator" means a substance that indicates the
potential for human infectious disease.
(24) Oil and gas exploration and production.-The term "oil and gas exploration, production,
processing, or treatment operations or transmission facilities" means all field activities or
operations associated with exploration, production, processing, or treatment operations, or
transmission facilities, including activities necessary to prepare a site for drilling and for the
movement and placement of drilling equipment, whether or not such field activities or operations
may be considered to be construction activities.
(25) Recreational vessel.(A) In general.-The term "recreational vessel" means any vessel that is(i) manufactured or used primarily for pleasure; or
(ii) leased, rented, or chartered to a person for the pleasure of that person.
(B) Exclusion.-The term "recreational vessel" does not include a vessel that is
subject to Coast Guard inspection and that(i) is engaged in commercial use; or
(ii) carries paying passengers.
(26) Treatment works.-The term "treatment works" has the meaning given the term in section
1292 of this title.
(June 30, 1948, ch. 758, title V, §502, as added Pub. L. 92–500, §2, Oct. 18, 1972, 86 Stat. 886 ;
amended Pub. L. 95–217, §33(b), Dec. 27, 1977, 91 Stat. 1577 ; Pub. L. 100–4, title V, §§502(a),
503, Feb. 4, 1987, 101 Stat. 75 ; Pub. L. 100–688, title III, §3202(a), Nov. 18, 1988, 102 Stat.
4154 ; Pub. L. 104–106, div. A, title III, §325(c)(3), Feb. 10, 1996, 110 Stat. 259 ; Pub. L. 106–
284, §5, Oct. 10, 2000, 114 Stat. 875 ; Pub. L. 109–58, title III, §323, Aug. 8, 2005, 119 Stat.
694 ; Pub. L. 110–288, §3, July 29, 2008, 122 Stat. 2650 ; Pub. L. 113–121, title V, §5012(b),
June 10, 2014, 128 Stat. 1328.)
AMENDMENTS
2014-Par. (26). Pub. L. 113–121 added par. (26).
2008-Par. (25). Pub. L. 110–288 added par. (25).
2005-Par. (24). Pub. L. 109–58 added par. (24).
2000-Pars. (21) to (23). Pub. L. 106–284 added pars. (21) to (23).
1996-Par. (6)(A). Pub. L. 104–106 substituted " 'sewage from vessels or a discharge incidental
to the normal operation of a vessel of the Armed Forces' " for " 'sewage from vessels' ".
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1988-Par. (20). Pub. L. 100–688 added par. (20).
1987-Par. (3). Pub. L. 100–4, §502(a), inserted "the Commonwealth of the Northern Mariana
Islands," after "Samoa,".
Par. (14). Pub. L. 100–4, §503, inserted "agricultural stormwater discharges and" after "does
not include".
1977-Par. (14). Pub. L. 95–217 inserted provision that "point source" does not include return
flows from irrigated agriculture.
EFFECTIVE DATE OF 2014 AMENDMENT
Amendment by Pub. L. 113–121 effective Oct. 1, 2014, see section 5012(c) of Pub. L. 113–
121, set out as a note under section 1292 of this title.
TERMINATION OF TRUST TERRITORY OF THE PACIFIC ISLANDS
For termination of Trust Territory of the Pacific Islands, see note set out preceding section
1681 of Title 48, Territories and Insular Possessions.
TERRITORIAL SEA AND CONTIGUOUS ZONE OF UNITED STATES
For extension of territorial sea and contiguous zone of United States, see Proc. No. 5928 and
Proc. No. 7219, respectively, set out as notes under section 1331 of Title 43, Public Lands.
DEFINITION OF "POINT SOURCE"
Pub. L. 100–4, title V, §507, Feb. 4, 1987, 101 Stat. 78 , provided that: "For purposes of the
Federal Water Pollution Control Act [33 U.S.C. 1251 et seq.], the term 'point source' includes a
landfill leachate collection system."

Am. Apx. 40

United States Code

Title 33—Navigation And Navigable Waters
33 U.S.C. §1370. State authority
Except as expressly provided in this chapter, nothing in this chapter shall (1) preclude or deny
the right of any State or political subdivision thereof or interstate agency to adopt or enforce (A)
any standard or limitation respecting discharges of pollutants, or (B) any requirement respecting
control or abatement of pollution; except that if an effluent limitation, or other limitation,
effluent standard, prohibition, pretreatment standard, or standard of performance is in effect
under this chapter, such State or political subdivision or interstate agency may not adopt or
enforce any effluent limitation, or other limitation, effluent standard, prohibition, pretreatment
standard, or standard of performance which is less stringent than the effluent limitation, or other
limitation, effluent standard, prohibition, pretreatment standard, or standard of performance
under this chapter; or (2) be construed as impairing or in any manner affecting any right or
jurisdiction of the States with respect to the waters (including boundary waters) of such States.
(June 30, 1948, ch. 758, title V, §510, as added Pub. L. 92–500, §2, Oct. 18, 1972, 86 Stat. 893 .)
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United States Code
Title 33—Navigation And Navigable Waters

33 U.S.C.§ 1311. Effluent limitations
(a) Illegality of pollutant discharges except in compliance with law
Except as in compliance with this section and sections 1312, 1316, 1317, 1328, 1342, and
1344 of this title, the discharge of any pollutant by any person shall be unlawful.
(b) Timetable for achievement of objectives
In order to carry out the objective of this chapter there shall be achieved(1)(A) not later than July 1, 1977, effluent limitations for point sources, other than
publicly owned treatment works, (i) which shall require the application of the best
practicable control technology currently available as defined by the Administrator
pursuant to section 1314(b) of this title, or (ii) in the case of a discharge into a
publicly owned treatment works which meets the requirements of subparagraph (B) of
this paragraph, which shall require compliance with any applicable pretreatment
requirements and any requirements under section 1317 of this title; and
(B) for publicly owned treatment works in existence on July 1, 1977, or approved
pursuant to section 1283 of this title prior to June 30, 1974 (for which construction
must be completed within four years of approval), effluent limitations based upon
secondary treatment as defined by the Administrator pursuant to section 1314(d)(1) of
this title; or,
(C) not later than July 1, 1977, any more stringent limitation, including those
necessary to meet water quality standards, treatment standards, or schedules of
compliance, established pursuant to any State law or regulations (under authority
preserved by section 1370 of this title) or any other Federal law or regulation, or
required to implement any applicable water quality standard established pursuant to
this chapter.
(2)(A) for pollutants identified in subparagraphs (C), (D), and (F) of this paragraph,
effluent limitations for categories and classes of point sources, other than publicly
owned treatment works, which (i) shall require application of the best available
technology economically achievable for such category or class, which will result in
reasonable further progress toward the national goal of eliminating the discharge of all
pollutants, as determined in accordance with regulations issued by the Administrator
pursuant to section 1314(b)(2) of this title, which such effluent limitations shall
require the elimination of discharges of all pollutants if the Administrator finds, on the
basis of information available to him (including information developed pursuant to
section 1325 of this title), that such elimination is technologically and economically
achievable for a category or class of point sources as determined in accordance with
regulations issued by the Administrator pursuant to section 1314(b)(2) of this title, or
(ii) in the case of the introduction of a pollutant into a publicly owned treatment works
which meets the requirements of subparagraph (B) of this paragraph, shall require
compliance with any applicable pretreatment requirements and any other requirement
under section 1317 of this title;
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(B) Repealed. Pub. L. 97–117, §21(b), Dec. 29, 1981, 95 Stat. 1632 .
(C) with respect to all toxic pollutants referred to in table 1 of Committee Print
Numbered 95–30 of the Committee on Public Works and Transportation of the House
of Representatives compliance with effluent limitations in accordance with
subparagraph (A) of this paragraph as expeditiously as practicable but in no case later
than three years after the date such limitations are promulgated under section 1314(b)
of this title, and in no case later than March 31, 1989;
(D) for all toxic pollutants listed under paragraph (1) of subsection (a) of section
1317 of this title which are not referred to in subparagraph (C) of this paragraph
compliance with effluent limitations in accordance with subparagraph (A) of this
paragraph as expeditiously as practicable, but in no case later than three years after the
date such limitations are promulgated under section 1314(b) of this title, and in no
case later than March 31, 1989;
(E) as expeditiously as practicable but in no case later than three years after the date
such limitations are promulgated under section 1314(b) of this title, and in no case
later than March 31, 1989, compliance with effluent limitations for categories and
classes of point sources, other than publicly owned treatment works, which in the case
of pollutants identified pursuant to section 1314(a)(4) of this title shall require
application of the best conventional pollutant control technology as determined in
accordance with regulations issued by the Administrator pursuant to section
1314(b)(4) of this title; and
(F) for all pollutants (other than those subject to subparagraphs (C), (D), or (E) of
this paragraph) compliance with effluent limitations in accordance with subparagraph
(A) of this paragraph as expeditiously as practicable but in no case later than 3 years
after the date such limitations are established, and in no case later than March 31,
1989.
(3)(A) for effluent limitations under paragraph (1)(A)(i) of this subsection
promulgated after January 1, 1982, and requiring a level of control substantially
greater or based on fundamentally different control technology than under permits for
an industrial category issued before such date, compliance as expeditiously as
practicable but in no case later than three years after the date such limitations are
promulgated under section 1314(b) of this title, and in no case later than March 31,
1989; and
(B) for any effluent limitation in accordance with paragraph (1)(A)(i), (2)(A)(i), or
(2)(E) of this subsection established only on the basis of section 1342(a)(1) of this title
in a permit issued after February 4, 1987, compliance as expeditiously as practicable
but in no case later than three years after the date such limitations are established, and
in no case later than March 31, 1989.
(c) Modification of timetable
The Administrator may modify the requirements of subsection (b)(2)(A) of this section with
respect to any point source for which a permit application is filed after July 1, 1977, upon a
showing by the owner or operator of such point source satisfactory to the Administrator that such
modified requirements (1) will represent the maximum use of technology within the economic
capability of the owner or operator; and (2) will result in reasonable further progress toward the
elimination of the discharge of pollutants.
(d) Review and revision of effluent limitations
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Any effluent limitation required by paragraph (2) of subsection (b) of this section shall be
reviewed at least every five years and, if appropriate, revised pursuant to the procedure
established under such paragraph.
(e) All point discharge source application of effluent limitations
Effluent limitations established pursuant to this section or section 1312 of this title shall be
applied to all point sources of discharge of pollutants in accordance with the provisions of this
chapter.
(f) Illegality of discharge of radiological, chemical, or biological warfare agents, high-level
radioactive waste, or medical waste
Notwithstanding any other provisions of this chapter it shall be unlawful to discharge any
radiological, chemical, or biological warfare agent, any high-level radioactive waste, or any
medical waste, into the navigable waters.
(g) Modifications for certain nonconventional pollutants
(1) General authority
The Administrator, with the concurrence of the State, may modify the requirements
of subsection (b)(2)(A) of this section with respect to the discharge from any point
source of ammonia, chlorine, color, iron, and total phenols (4AAP) (when determined
by the Administrator to be a pollutant covered by subsection (b)(2)(F) of this section)
and any other pollutant which the Administrator lists under paragraph (4) of this
subsection.
(2) Requirements for granting modifications
A modification under this subsection shall be granted only upon a showing by the
owner or operator of a point source satisfactory to the Administrator that(A) such modified requirements will result at a minimum in compliance with the
requirements of subsection (b)(1)(A) or (C) of this section, whichever is applicable;
(B) such modified requirements will not result in any additional requirements on
any other point or nonpoint source; and
(C) such modification will not interfere with the attainment or maintenance of
that water quality which shall assure protection of public water supplies, and the
protection and propagation of a balanced population of shellfish, fish, and wildlife,
and allow recreational activities, in and on the water and such modification will not
result in the discharge of pollutants in quantities which may reasonably be
anticipated to pose an unacceptable risk to human health or the environment
because of bioaccumulation, persistency in the environment, acute toxicity, chronic
toxicity (including carcinogenicity, mutagenicity or teratogenicity), or synergistic
propensities.
(3) Limitation on authority to apply for subsection (c) modification
If an owner or operator of a point source applies for a modification under this
subsection with respect to the discharge of any pollutant, such owner or operator shall
be eligible to apply for modification under subsection (c) of this section with respect
to such pollutant only during the same time period as he is eligible to apply for a
modification under this subsection.
(4) Procedures for listing additional pollutants
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(A) General authority
Upon petition of any person, the Administrator may add any pollutant to the list
of pollutants for which modification under this section is authorized (except for
pollutants identified pursuant to section 1314(a)(4) of this title, toxic pollutants
subject to section 1317(a) of this title, and the thermal component of discharges) in
accordance with the provisions of this paragraph.
(B) Requirements for listing
(i) Sufficient information
The person petitioning for listing of an additional pollutant under this
subsection shall submit to the Administrator sufficient information to make the
determinations required by this subparagraph.
(ii) Toxic criteria determination
The Administrator shall determine whether or not the pollutant meets the
criteria for listing as a toxic pollutant under section 1317(a) of this title.
(iii) Listing as toxic pollutant
If the Administrator determines that the pollutant meets the criteria for listing
as a toxic pollutant under section 1317(a) of this title, the Administrator shall list
the pollutant as a toxic pollutant under section 1317(a) of this title.
(iv) Nonconventional criteria determination
If the Administrator determines that the pollutant does not meet the criteria for
listing as a toxic pollutant under such section and determines that adequate test
methods and sufficient data are available to make the determinations required by
paragraph (2) of this subsection with respect to the pollutant, the Administrator
shall add the pollutant to the list of pollutants specified in paragraph (1) of this
subsection for which modifications are authorized under this subsection.
(C) Requirements for filing of petitions
A petition for listing of a pollutant under this paragraph(i) must be filed not later than 270 days after the date of promulgation of an
applicable effluent guideline under section 1314 of this title;
(ii) may be filed before promulgation of such guideline; and
(iii) may be filed with an application for a modification under paragraph (1)
with respect to the discharge of such pollutant.
(D) Deadline for approval of petition
A decision to add a pollutant to the list of pollutants for which modifications
under this subsection are authorized must be made within 270 days after the date of
promulgation of an applicable effluent guideline under section 1314 of this title.
(E) Burden of proof
The burden of proof for making the determinations under subparagraph (B) shall
be on the petitioner.
(5) Removal of pollutants
The Administrator may remove any pollutant from the list of pollutants for which
modifications are authorized under this subsection if the Administrator determines
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that adequate test methods and sufficient data are no longer available for determining
whether or not modifications may be granted with respect to such pollutant under
paragraph (2) of this subsection.
(h) Modification of secondary treatment requirements
The Administrator, with the concurrence of the State, may issue a permit under section 1342
of this title which modifies the requirements of subsection (b)(1)(B) of this section with respect
to the discharge of any pollutant from a publicly owned treatment works into marine waters, if
the applicant demonstrates to the satisfaction of the Administrator that(1) there is an applicable water quality standard specific to the pollutant for which
the modification is requested, which has been identified under section 1314(a)(6) of
this title;
(2) the discharge of pollutants in accordance with such modified requirements will
not interfere, alone or in combination with pollutants from other sources, with the
attainment or maintenance of that water quality which assures protection of public
water supplies and the protection and propagation of a balanced, indigenous
population of shellfish, fish, and wildlife, and allows recreational activities, in and on
the water;
(3) the applicant has established a system for monitoring the impact of such
discharge on a representative sample of aquatic biota, to the extent practicable, and the
scope of such monitoring is limited to include only those scientific investigations
which are necessary to study the effects of the proposed discharge;
(4) such modified requirements will not result in any additional requirements on
any other point or nonpoint source;
(5) all applicable pretreatment requirements for sources introducing waste into such
treatment works will be enforced;
(6) in the case of any treatment works serving a population of 50,000 or more, with
respect to any toxic pollutant introduced into such works by an industrial discharger
for which pollutant there is no applicable pretreatment requirement in effect, sources
introducing waste into such works are in compliance with all applicable pretreatment
requirements, the applicant will enforce such requirements, and the applicant has in
effect a pretreatment program which, in combination with the treatment of discharges
from such works, removes the same amount of such pollutant as would be removed if
such works were to apply secondary treatment to discharges and if such works had no
pretreatment program with respect to such pollutant;
(7) to the extent practicable, the applicant has established a schedule of activities
designed to eliminate the entrance of toxic pollutants from nonindustrial sources into
such treatment works;
(8) there will be no new or substantially increased discharges from the point source
of the pollutant to which the modification applies above that volume of discharge
specified in the permit;
(9) the applicant at the time such modification becomes effective will be
discharging effluent which has received at least primary or equivalent treatment and
which meets the criteria established under section 1314(a)(1) of this title after initial
mixing in the waters surrounding or adjacent to the point at which such effluent is
discharged.
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For the purposes of this subsection the phrase "the discharge of any pollutant into marine
waters" refers to a discharge into deep waters of the territorial sea or the waters of the contiguous
zone, or into saline estuarine waters where there is strong tidal movement and other hydrological
and geological characteristics which the Administrator determines necessary to allow compliance
with paragraph (2) of this subsection, and section 1251(a)(2) of this title. For the purposes of
paragraph (9), "primary or equivalent treatment" means treatment by screening, sedimentation,
and skimming adequate to remove at least 30 percent of the biological oxygen demanding
material and of the suspended solids in the treatment works influent, and disinfection, where
appropriate. A municipality which applies secondary treatment shall be eligible to receive a
permit pursuant to this subsection which modifies the requirements of subsection (b)(1)(B) of
this section with respect to the discharge of any pollutant from any treatment works owned by
such municipality into marine waters. No permit issued under this subsection shall authorize the
discharge of sewage sludge into marine waters. In order for a permit to be issued under this
subsection for the discharge of a pollutant into marine waters, such marine waters must exhibit
characteristics assuring that water providing dilution does not contain significant amounts of
previously discharged effluent from such treatment works. No permit issued under this
subsection shall authorize the discharge of any pollutant into saline estuarine waters which at the
time of application do not support a balanced indigenous population of shellfish, fish and
wildlife, or allow recreation in and on the waters or which exhibit ambient water quality below
applicable water quality standards adopted for the protection of public water supplies, shellfish,
fish and wildlife or recreational activities or such other standards necessary to assure support and
protection of such uses. The prohibition contained in the preceding sentence shall apply without
regard to the presence or absence of a causal relationship between such characteristics and the
applicant's current or proposed discharge. Notwithstanding any other provisions of this
subsection, no permit may be issued under this subsection for discharge of a pollutant into the
New York Bight Apex consisting of the ocean waters of the Atlantic Ocean westward of 73
degrees 30 minutes west longitude and northward of 40 degrees 10 minutes north latitude.
(i) Municipal time extensions
(1) Where construction is required in order for a planned or existing publicly owned treatment
works to achieve limitations under subsection (b)(1)(B) or (b)(1)(C) of this section, but (A)
construction cannot be completed within the time required in such subsection, or (B) the United
States has failed to make financial assistance under this chapter available in time to achieve such
limitations by the time specified in such subsection, the owner or operator of such treatment
works may request the Administrator (or if appropriate the State) to issue a permit pursuant to
section 1342 of this title or to modify a permit issued pursuant to that section to extend such time
for compliance. Any such request shall be filed with the Administrator (or if appropriate the
State) within 180 days after February 4, 1987. The Administrator (or if appropriate the State)
may grant such request and issue or modify such a permit, which shall contain a schedule of
compliance for the publicly owned treatment works based on the earliest date by which such
financial assistance will be available from the United States and construction can be completed,
but in no event later than July 1, 1988, and shall contain such other terms and conditions,
including those necessary to carry out subsections (b) through (g) of section 1281 of this title,
section 1317 of this title, and such interim effluent limitations applicable to that treatment works
as the Administrator determines are necessary to carry out the provisions of this chapter.
(2)(A) Where a point source (other than a publicly owned treatment works) will not achieve
the requirements of subsections (b)(1)(A) and (b)(1)(C) of this section and-
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(i) if a permit issued prior to July 1, 1977, to such point source is based upon a
discharge into a publicly owned treatment works; or
(ii) if such point source (other than a publicly owned treatment works) had before
July 1, 1977, a contract (enforceable against such point source) to discharge into a
publicly owned treatment works; or
(iii) if either an application made before July 1, 1977, for a construction grant under
this chapter for a publicly owned treatment works, or engineering or architectural
plans or working drawings made before July 1, 1977, for a publicly owned treatment
works, show that such point source was to discharge into such publicly owned
treatment works,
and such publicly owned treatment works is presently unable to accept such discharge without
construction, and in the case of a discharge to an existing publicly owned treatment works, such
treatment works has an extension pursuant to paragraph (1) of this subsection, the owner or
operator of such point source may request the Administrator (or if appropriate the State) to issue
or modify such a permit pursuant to such section 1342 of this title to extend such time for
compliance. Any such request shall be filed with the Administrator (or if appropriate the State)
within 180 days after December 27, 1977, or the filing of a request by the appropriate publicly
owned treatment works under paragraph (1) of this subsection, whichever is later. If the
Administrator (or if appropriate the State) finds that the owner or operator of such point source
has acted in good faith, he may grant such request and issue or modify such a permit, which shall
contain a schedule of compliance for the point source to achieve the requirements of subsections
(b)(1)(A) and (C) of this section and shall contain such other terms and conditions, including
pretreatment and interim effluent limitations and water conservation requirements applicable to
that point source, as the Administrator determines are necessary to carry out the provisions of
this chapter.
(B) No time modification granted by the Administrator (or if appropriate the State) pursuant to
paragraph (2)(A) of this subsection shall extend beyond the earliest date practicable for
compliance or beyond the date of any extension granted to the appropriate publicly owned
treatment works pursuant to paragraph (1) of this subsection, but in no event shall it extend
beyond July 1, 1988; and no such time modification shall be granted unless (i) the publicly
owned treatment works will be in operation and available to the point source before July 1, 1988,
and will meet the requirements of subsections (b)(1)(B) and (C) of this section after receiving the
discharge from that point source; and (ii) the point source and the publicly owned treatment
works have entered into an enforceable contract requiring the point source to discharge into the
publicly owned treatment works, the owner or operator of such point source to pay the costs
required under section 1284 of this title, and the publicly owned treatment works to accept the
discharge from the point source; and (iii) the permit for such point source requires that point
source to meet all requirements under section 1317(a) and (b) of this title during the period of
such time modification.
(j) Modification procedures
(1) Any application filed under this section for a modification of the provisions of(A) subsection (b)(1)(B) of this section under subsection (h) of this section shall be
filed not later that 1 the 365th day which begins after December 29, 1981, except that
a publicly owned treatment works which prior to December 31, 1982, had a
contractual arrangement to use a portion of the capacity of an ocean outfall operated
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by another publicly owned treatment works which has applied for or received
modification under subsection (h) of this section, may apply for a modification of
subsection (h) of this section in its own right not later than 30 days after February 4,
1987, and except as provided in paragraph (5);
(B) subsection (b)(2)(A) of this section as it applies to pollutants identified in
subsection (b)(2)(F) of this section shall be filed not later than 270 days after the date
of promulgation of an applicable effluent guideline under section 1314 of this title or
not later than 270 days after December 27, 1977, whichever is later.
(2) Subject to paragraph (3) of this section, any application for a modification filed under
subsection (g) of this section shall not operate to stay any requirement under this chapter, unless
in the judgment of the Administrator such a stay or the modification sought will not result in the
discharge of pollutants in quantities which may reasonably be anticipated to pose an
unacceptable risk to human health or the environment because of bioaccumulation, persistency in
the environment, acute toxicity, chronic toxicity (including carcinogenicity, mutagenicity, or
teratogenicity), or synergistic propensities, and that there is a substantial likelihood that the
applicant will succeed on the merits of such application. In the case of an application filed under
subsection (g) of this section, the Administrator may condition any stay granted under this
paragraph on requiring the filing of a bond or other appropriate security to assure timely
compliance with the requirements from which a modification is sought.
(3) Compliance requirements under subsection (g).(A) Effect of filing.-An application for a modification under subsection (g) of this
section and a petition for listing of a pollutant as a pollutant for which modifications
are authorized under such subsection shall not stay the requirement that the person
seeking such modification or listing comply with effluent limitations under this
chapter for all pollutants not the subject of such application or petition.
(B) Effect of disapproval.-Disapproval of an application for a modification under
subsection (g) of this section shall not stay the requirement that the person seeking
such modification comply with all applicable effluent limitations under this chapter.
(4) Deadline for subsection (g) decision.-An application for a modification with respect to a
pollutant filed under subsection (g) of this section must be approved or disapproved not later
than 365 days after the date of such filing; except that in any case in which a petition for listing
such pollutant as a pollutant for which modifications are authorized under such subsection is
approved, such application must be approved or disapproved not later than 365 days after the
date of approval of such petition.
(5) Extension of application deadline.(A) In general.-In the 180-day period beginning on October 31, 1994, the city of
San Diego, California, may apply for a modification pursuant to subsection (h) of this
section of the requirements of subsection (b)(1)(B) of this section with respect to
biological oxygen demand and total suspended solids in the effluent discharged into
marine waters.
(B) Application.-An application under this paragraph shall include a commitment
by the applicant to implement a waste water reclamation program that, at a minimum,
will-
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(i) achieve a system capacity of 45,000,000 gallons of reclaimed waste water per
day by January 1, 2010; and
(ii) result in a reduction in the quantity of suspended solids discharged by the
applicant into the marine environment during the period of the modification.
(C) Additional conditions.-The Administrator may not grant a modification
pursuant to an application submitted under this paragraph unless the Administrator
determines that such modification will result in removal of not less than 58 percent of
the biological oxygen demand (on an annual average) and not less than 80 percent of
total suspended solids (on a monthly average) in the discharge to which the
application applies.
(D) Preliminary decision deadline.-The Administrator shall announce a preliminary
decision on an application submitted under this paragraph not later than 1 year after
the date the application is submitted.
(k) Innovative technology
In the case of any facility subject to a permit under section 1342 of this title which proposes to
comply with the requirements of subsection (b)(2)(A) or (b)(2)(E) of this section by replacing
existing production capacity with an innovative production process which will result in an
effluent reduction significantly greater than that required by the limitation otherwise applicable
to such facility and moves toward the national goal of eliminating the discharge of all pollutants,
or with the installation of an innovative control technique that has a substantial likelihood for
enabling the facility to comply with the applicable effluent limitation by achieving a significantly
greater effluent reduction than that required by the applicable effluent limitation and moves
toward the national goal of eliminating the discharge of all pollutants, or by achieving the
required reduction with an innovative system that has the potential for significantly lower costs
than the systems which have been determined by the Administrator to be economically
achievable, the Administrator (or the State with an approved program under section 1342 of this
title, in consultation with the Administrator) may establish a date for compliance under
subsection (b)(2)(A) or (b)(2)(E) of this section no later than two years after the date for
compliance with such effluent limitation which would otherwise be applicable under such
subsection, if it is also determined that such innovative system has the potential for industrywide
application.
(l) Toxic pollutants
Other than as provided in subsection (n) of this section, the Administrator may not modify any
requirement of this section as it applies to any specific pollutant which is on the toxic pollutant
list under section 1317(a)(1) of this title.
(m) Modification of effluent limitation requirements for point sources
(1) The Administrator, with the concurrence of the State, may issue a permit under section
1342 of this title which modifies the requirements of subsections (b)(1)(A) and (b)(2)(E) of this
section, and of section 1343 of this title, with respect to effluent limitations to the extent such
limitations relate to biochemical oxygen demand and pH from discharges by an industrial
discharger in such State into deep waters of the territorial seas, if the applicant demonstrates and
the Administrator finds that-
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(A) the facility for which modification is sought is covered at the time of the
enactment of this subsection by National Pollutant Discharge Elimination System
permit number CA0005894 or CA0005282;
(B) the energy and environmental costs of meeting such requirements of
subsections (b)(1)(A) and (b)(2)(E) of this section and section 1343 of this title exceed
by an unreasonable amount the benefits to be obtained, including the objectives of this
chapter;
(C) the applicant has established a system for monitoring the impact of such
discharges on a representative sample of aquatic biota;
(D) such modified requirements will not result in any additional requirements on
any other point or nonpoint source;
(E) there will be no new or substantially increased discharges from the point source
of the pollutant to which the modification applies above that volume of discharge
specified in the permit;
(F) the discharge is into waters where there is strong tidal movement and other
hydrological and geological characteristics which are necessary to allow compliance
with this subsection and section 1251(a)(2) of this title;
(G) the applicant accepts as a condition to the permit a contractural 2 obligation to
use funds in the amount required (but not less than $250,000 per year for ten years)
for research and development of water pollution control technology, including but not
limited to closed cycle technology;
(H) the facts and circumstances present a unique situation which, if relief is granted,
will not establish a precedent or the relaxation of the requirements of this chapter
applicable to similarly situated discharges; and
(I) no owner or operator of a facility comparable to that of the applicant situated in
the United States has demonstrated that it would be put at a competitive disadvantage
to the applicant (or the parent company or any subsidiary thereof) as a result of the
issuance of a permit under this subsection.
(2) The effluent limitations established under a permit issued under paragraph (1) shall be
sufficient to implement the applicable State water quality standards, to assure the protection of
public water supplies and protection and propagation of a balanced, indigenous population of
shellfish, fish, fauna, wildlife, and other aquatic organisms, and to allow recreational activities in
and on the water. In setting such limitations, the Administrator shall take into account any
seasonal variations and the need for an adequate margin of safety, considering the lack of
essential knowledge concerning the relationship between effluent limitations and water quality
and the lack of essential knowledge of the effects of discharges on beneficial uses of the
receiving waters.
(3) A permit under this subsection may be issued for a period not to exceed five years, and
such a permit may be renewed for one additional period not to exceed five years upon a
demonstration by the applicant and a finding by the Administrator at the time of application for
any such renewal that the provisions of this subsection are met.
(4) The Administrator may terminate a permit issued under this subsection if the
Administrator determines that there has been a decline in ambient water quality of the receiving
waters during the period of the permit even if a direct cause and effect relationship cannot be
shown: Provided, That if the effluent from a source with a permit issued under this subsection is
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contributing to a decline in ambient water quality of the receiving waters, the Administrator shall
terminate such permit.
(n) Fundamentally different factors
(1) General rule
The Administrator, with the concurrence of the State, may establish an alternative
requirement under subsection (b)(2) of this section or section 1317(b) of this title for a
facility that modifies the requirements of national effluent limitation guidelines or
categorical pretreatment standards that would otherwise be applicable to such facility,
if the owner or operator of such facility demonstrates to the satisfaction of the
Administrator that(A) the facility is fundamentally different with respect to the factors (other than
cost) specified in section 1314(b) or 1314(g) of this title and considered by the
Administrator in establishing such national effluent limitation guidelines or
categorical pretreatment standards;
(B) the application(i) is based solely on information and supporting data submitted to the
Administrator during the rulemaking for establishment of the applicable national
effluent limitation guidelines or categorical pretreatment standard specifically
raising the factors that are fundamentally different for such facility; or
(ii) is based on information and supporting data referred to in clause (i) and
information and supporting data the applicant did not have a reasonable
opportunity to submit during such rulemaking;
(C) the alternative requirement is no less stringent than justified by the
fundamental difference; and
(D) the alternative requirement will not result in a non-water quality
environmental impact which is markedly more adverse than the impact considered
by the Administrator in establishing such national effluent limitation guideline or
categorical pretreatment standard.
(2) Time limit for applications
An application for an alternative requirement which modifies the requirements of
an effluent limitation or pretreatment standard under this subsection must be
submitted to the Administrator within 180 days after the date on which such limitation
or standard is established or revised, as the case may be.
(3) Time limit for decision
The Administrator shall approve or deny by final agency action an application
submitted under this subsection within 180 days after the date such application is filed
with the Administrator.
(4) Submission of information
The Administrator may allow an applicant under this subsection to submit
information and supporting data until the earlier of the date the application is
approved or denied or the last day that the Administrator has to approve or deny such
application.
(5) Treatment of pending applications
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For the purposes of this subsection, an application for an alternative requirement
based on fundamentally different factors which is pending on February 4, 1987, shall
be treated as having been submitted to the Administrator on the 180th day following
February 4, 1987. The applicant may amend the application to take into account the
provisions of this subsection.
(6) Effect of submission of application
An application for an alternative requirement under this subsection shall not stay
the applicant's obligation to comply with the effluent limitation guideline or
categorical pretreatment standard which is the subject of the application.
(7) Effect of denial
If an application for an alternative requirement which modifies the requirements of
an effluent limitation or pretreatment standard under this subsection is denied by the
Administrator, the applicant must comply with such limitation or standard as
established or revised, as the case may be.
(8) Reports
By January 1, 1997, and January 1 of every odd-numbered year thereafter, the
Administrator shall submit to the Committee on Environment and Public Works of the
Senate and the Committee on Transportation and Infrastructure of the House of
Representatives a report on the status of applications for alternative requirements
which modify the requirements of effluent limitations under section 1311 or 1314 of
this title or any national categorical pretreatment standard under section 1317(b) of
this title filed before, on, or after February 4, 1987.
(o) Application fees
The Administrator shall prescribe and collect from each applicant fees reflecting the
reasonable administrative costs incurred in reviewing and processing applications for
modifications submitted to the Administrator pursuant to subsections (c), (g), (i), (k), (m), and
(n) of this section, section 1314(d)(4) of this title, and section 1326(a) of this title. All amounts
collected by the Administrator under this subsection shall be deposited into a special fund of the
Treasury entitled "Water Permits and Related Services" which shall thereafter be available for
appropriation to carry out activities of the Environmental Protection Agency for which such fees
were collected.
(p) Modified permit for coal remining operations
(1) In general
Subject to paragraphs (2) through (4) of this subsection, the Administrator, or the
State in any case which the State has an approved permit program under section
1342(b) of this title, may issue a permit under section 1342 of this title which modifies
the requirements of subsection (b)(2)(A) of this section with respect to the pH level of
any pre-existing discharge, and with respect to pre-existing discharges of iron and
manganese from the remined area of any coal remining operation or with respect to
the pH level or level of iron or manganese in any pre-existing discharge affected by
the remining operation. Such modified requirements shall apply the best available
technology economically achievable on a case-by-case basis, using best professional
judgment, to set specific numerical effluent limitations in each permit.

Am. Apx. 53

(2) Limitations
The Administrator or the State may only issue a permit pursuant to paragraph (1) if
the applicant demonstrates to the satisfaction of the Administrator or the State, as the
case may be, that the coal remining operation will result in the potential for improved
water quality from the remining operation but in no event shall such a permit allow
the pH level of any discharge, and in no event shall such a permit allow the discharges
of iron and manganese, to exceed the levels being discharged from the remined area
before the coal remining operation begins. No discharge from, or affected by, the
remining operation shall exceed State water quality standards established under
section 1313 of this title.
(3) Definitions
For purposes of this subsection(A) Coal remining operation
The term "coal remining operation" means a coal mining operation which begins
after February 4, 1987 at a site on which coal mining was conducted before August
3, 1977.
(B) Remined area
The term "remined area" means only that area of any coal remining operation on
which coal mining was conducted before August 3, 1977.
(C) Pre-existing discharge
The term "pre-existing discharge" means any discharge at the time of permit
application under this subsection.
(4) Applicability of strip mining laws
Nothing in this subsection shall affect the application of the Surface Mining Control
and Reclamation Act of 1977 [30 U.S.C. 1201 et seq.] to any coal remining operation,
including the application of such Act to suspended solids.
(June 30, 1948, ch. 758, title III, §301, as added Pub. L. 92–500, §2, Oct. 18, 1972, 86 Stat. 844 ;
amended Pub. L. 95–217, §§42–47, 53(c), Dec. 27, 1977, 91 Stat. 1582–1586 , 1590; Pub. L. 97–
117, §§21, 22(a)–(d), Dec. 29, 1981, 95 Stat. 1631 , 1632; Pub. L. 97–440, Jan. 8, 1983, 96 Stat.
2289 ; Pub. L. 100–4, title III, §§301(a)–(e), 302(a)–(d), 303(a), (b)(1), (c)–(f), 304(a), 305,
306(a), (b), 307, Feb. 4, 1987, 101 Stat. 29–37 ; Pub. L. 100–688, title III, §3202(b), Nov. 18,
1988, 102 Stat. 4154 ; Pub. L. 103–431, §2, Oct. 31, 1994, 108 Stat. 4396 ; Pub. L. 104–66, title
II, §2021(b), Dec. 21, 1995, 109 Stat. 727 .)
REFERENCES IN TEXT
The Surface Mining Control and Reclamation Act of 1977, referred to in subsec. (p)(4), is
Pub. L. 95–87, Aug. 3, 1977, 91 Stat. 445 , as amended, which is classified generally to chapter
25 (§1201 et seq.) of Title 30, Mineral Lands and Mining. For complete classification of this Act
to the Code, see Short Title note set out under section 1201 of Title 30 and Tables.
AMENDMENTS
1995-Subsec. (n)(8). Pub. L. 104–66 substituted "By January 1, 1997, and January 1 of every
odd-numbered year thereafter, the Administrator shall submit to the Committee on Environment
and Public Works of the Senate and the Committee on Transportation and Infrastructure" for
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"Every 6 months after February 4, 1987, the Administrator shall submit to the Committee on
Environment and Public Works of the Senate and the Committee on Public Works and
Transportation".
1994-Subsec. (j)(1)(A). Pub. L. 103–431, §2(1), inserted before semicolon at end ", and except
as provided in paragraph (5)".
Subsec. (j)(5). Pub. L. 103–431, §2(2), added par. (5).
1988-Subsec. (f). Pub. L. 100–688 substituted ", any high-level radioactive waste, or any
medical waste," for "or high-level radioactive waste".
1987-Subsec. (b)(2)(C). Pub. L. 100–4, §301(a), struck out "not later than July 1, 1984,"
before "with respect" and inserted "as expeditiously as practicable but in no case later than three
years after the date such limitations are promulgated under section 1314(b) of this title, and in no
case later than March 31, 1989" after "of this paragraph".
Subsec. (b)(2)(D). Pub. L. 100–4, §301(b), substituted "as expeditiously as practicable, but in
no case later than three years after the date such limitations are promulgated under section
1314(b) of this title, and in no case later than March 31, 1989" for "not later than three years after
the date such limitations are established".
Subsec. (b)(2)(E). Pub. L. 100–4, §301(c), substituted "as expeditiously as practicable but in
no case later than three years after the date such limitations are promulgated under section
1314(b) of this title, and in no case later than March 31, 1989, compliance with" for "not later
than July 1, 1984,".
Subsec. (b)(2)(F). Pub. L. 100–4, §301(d), substituted "as expeditiously as practicable but in
no case" for "not" and "and in no case later than March 31, 1989" for "or not later than July 1,
1984, whichever is later, but in no case later than July 1, 1987".
Subsec. (b)(3). Pub. L. 100–4, §301(e), added par. (3).
Subsec. (g)(1). Pub. L. 100–4, §302(a), substituted par. (1) for introductory provisions of
former par. (1) which read as follows: "The Administrator, with the concurrence of the State,
shall modify the requirements of subsection (b)(2)(A) of this section with respect to the
discharge of any pollutant (other than pollutants identified pursuant to section 1314(a)(4) of this
title, toxic pollutants subject to section 1317(a) of this title, and the thermal component of
discharges) from any point source upon a showing by the owner or operator of such point source
satisfactory to the Administrator that-". Subpars (A) to (C) of former par. (1) were redesignated
as subpars. (A) to (C) of par. (2).
Subsec. (g)(2). Pub. L. 100–4, §302(a), (d)(2), inserted introductory provisions of par. (2), and
by so doing, redesignated subpars. (A) to (C) of former par. (1) as subpars. (A) to (C) of par. (2),
realigned such subpars. with subpar. (A) of par. (4), and redesignated former par. (2) as (3).
Subsec. (g)(3). Pub. L. 100–4, §302(a), (d)(1), redesignated former par. (2) as (3), inserted
heading, and aligned par. (3) with par. (4).
Subsec. (g)(4), (5). Pub. L. 100–4, §302(b), added pars. (4) and (5).
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Subsec. (h). Pub. L. 100–4, §303(d)(2), (e), in closing provisions, inserted provision defining
"primary or equivalent treatment" for purposes of par. (9) and provisions placing limitations on
issuance of permits for discharge of pollutant into marine waters and saline estuarine waters and
prohibiting issuance of permit for discharge of pollutant into New York Bight Apex.
Subsec. (h)(2). Pub. L. 100–4, §303(a), substituted "the discharge of pollutants in accordance
with such modified requirements will not interfere, alone or in combination with pollutants from
other sources," for "such modified requirements will not interfere".
Subsec. (h)(3). Pub. L. 100–4, §303(b)(1), inserted ", and the scope of such monitoring is
limited to include only those scientific investigations which are necessary to study the effects of
the proposed discharge" before semicolon at end.
Subsec. (h)(6) to (9). Pub. L. 100–4, §303(c), (d)(1), added par. (6), redesignated former pars.
(6) and (7) as (7) and (8), respectively, substituted semicolon for period at end of par. (8), and
added par. (9).
Subsec. (i)(1). Pub. L. 100–4, §304(a), substituted "February 4, 1987" for "December 27,
1977".
Subsec. (j)(1)(A). Pub. L. 100–4, §303(f), inserted before semicolon at end ", except that a
publicly owned treatment works which prior to December 31, 1982, had a contractual
arrangement to use a portion of the capacity of an ocean outfall operated by another publicly
owned treatment works which has applied for or received modification under subsection (h) of
this section, may apply for a modification of subsection (h) of this section in its own right not
later than 30 days after February 4, 1987".
Subsec. (j)(2). Pub. L. 100–4, §302(c)(1), substituted "Subject to paragraph (3) of this section,
any" for "Any".
Subsec. (j)(3), (4). Pub. L. 100–4, §302(c)(2), added pars. (3) and (4).
Subsec. (k). Pub. L. 100–4, §305, substituted "two years after the date for compliance with
such effluent limitation which would otherwise be applicable under such subsection" for "July 1,
1987" and inserted "or (b)(2)(E)" after "(b)(2)(A)" in two places.
Subsec. (l). Pub. L. 100–4, §306(b), substituted "Other than as provided in subsection (n) of
this section, the" for "The".
Subsecs. (n), (o). Pub. L. 100–4, §306(a), added subsecs. (n) and (o).
Subsec. (p). Pub. L. 100–4, §307, added subsec. (p).
1983-Subsec. (m). Pub. L. 97–440 added subsec. (m).
1981-Subsec. (b)(2)(B). Pub. L. 97–117, §21(b), struck out subpar. (B) which required that,
not later than July 1, 1983, compliance by all publicly owned treatment works with the
requirements in section 1281(g)(2)(A) of this title be achieved.
Subsec. (h). Pub. L. 97–117, §22(a) to (c), struck out in provision preceding par. (1) "in an
existing discharge" after "discharge of any pollutant", struck out par. (8), which required the
applicant to demonstrate to the satisfaction of the Administrator that any funds available to the
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owner of such treatment works under subchapter II of this chapter be used to achieve the degree
of effluent reduction required by section 1281(b) and (g)(2)(A) of this title or to carry out the
requirements of this subsection, and inserted in provision following par. (7) a further provision
that a municipality which applies secondary treatment be eligible to receive a permit which
modifies the requirements of subsec. (b)(1)(B) of this section with respect to the discharge of any
pollutant from any treatment works owned by such municipality into marine waters and that no
permit issued under this subsection authorize the discharge of sewage sludge into marine waters.
Subsec. (i)(1), (2)(B). Pub. L. 97–117, §21(a), substituted "July 1, 1988," for "July 1, 1983,"
wherever appearing. Par. (2)(B) contained a reference to "July 1, 1983;" which was changed to
"July 1, 1988;" as the probable intent of Congress in that reference to July 1, 1983, was to the
outside date for compliance for a point source other than a publicly owned treatment works and
subpar. (B) allows a time extension for such a point source up to the date granted in an extension
for a publicly owned treatment works, which date was extended to July 1, 1988, by Pub. L. 97–
117.
Subsec. (j)(1)(A). Pub. L. 97–117, §22(d), substituted "that the 365th day which begins after
December 29, 1981" for "than 270 days after December 27, 1977".
1977-Subsec. (b)(2)(A). Pub. L. 95–217, §42(b), substituted "for pollutants identified in
subparagraphs (C), (D), and (F) of this paragraph" for "not later than July 1, 1983".
Subsec. (b)(2)(C) to (F). Pub. L. 95–217, §42(a), added subpars. (C) to (F).
Subsec. (g). Pub. L. 95–217, §43, added subsec. (g).
Subsec. (h). Pub. L. 95–217, §44, added subsec. (h).
Subsec. (i). Pub. L. 95–217, §45, added subsec. (i).
Subsec. (j). Pub. L. 95–217, §46, added subsec. (j).
Subsec. (k). Pub. L. 95–217, §47, added subsec. (k).
Subsec. (l). Pub. L. 95–217, §53(c), added subsec. (l).
CHANGE OF NAME
Committee on Public Works and Transportation of House of Representatives treated as
referring to Committee on Transportation and Infrastructure of House of Representatives by
section 1(a) of Pub. L. 104–14, set out as a note preceding section 21 of Title 2, The Congress.
EFFECTIVE DATE OF 1987 AMENDMENT
Pub. L. 100–4, title III, §302(e), Feb. 4, 1987, 101 Stat. 32 , provided that:
"(1) General rule.-Except as provided in paragraph (2), the amendments made by this section
[amending this section] shall apply to all requests for modifications under section 301(g) of the
Federal Water Pollution Control Act [33 U.S.C. 1311(g)] pending on the date of the enactment of
this Act [Feb. 4, 1987] and shall not have the effect of extending the deadline established in
section 301(j)(1)(B) of such Act.
"(2) Exception.-The amendments made by this section shall not affect any application for a
modification with respect to the discharge of ammonia, chlorine, color, iron, or total phenols
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(4AAP) under section 301(g) of the Federal Water Pollution Control Act pending on the date of
the enactment of this Act; except that the Administrator must approve or disapprove such
application not later than 365 days after the date of such enactment."
Pub. L. 100–4, title III, §303(b)(2), Feb. 4, 1987, 101 Stat. 33 , provided that: "The
amendment made by subsection (b) [amending this section] shall only apply to modifications and
renewals of modifications which are tentatively or finally approved after the date of the
enactment of this Act [Feb. 4, 1987]."
Pub. L. 100–4, title III, §303(g), Feb. 4, 1987, 101 Stat. 34 , provided that: "The amendments
made by subsections (a), (c), (d), and (e) of this section [amending this section] shall not apply to
an application for a permit under section 301(h) of the Federal Water Pollution Control Act [33
U.S.C. 1311(h)] which has been tentatively or finally approved by the Administrator before the
date of the enactment of this Act [Feb. 4, 1987]; except that such amendments shall apply to all
renewals of such permits after such date of enactment."
Pub. L. 100–4, title III, §304(b), Feb. 4, 1987, 101 Stat. 34 , provided that: "The amendment
made by subsection (a) [amending this section] shall not apply to those treatment works which
are subject to a compliance schedule established before the date of the enactment of this Act
[Feb. 4, 1987] by a court order or a final administrative order."
EFFECTIVE DATE OF 1981 AMENDMENT
Pub. L. 97–117, §22(e), Dec. 29, 1981, 95 Stat. 1632 , provided that: "The amendments made
by this section [amending this section] shall take effect on the date of enactment of this Act [Dec.
29, 1981], except that no applicant, other than the city of Avalon, California, who applies after
the date of enactment of this Act for a permit pursuant to subsection (h) of section 301 of the
Federal Water Pollution Control Act [33 U.S.C. 1311(h)] which modifies the requirements of
subsection (b)(1)(B) of section 301 of such Act [33 U.S.C. 1311(b)(1)(B)] shall receive such
permit during the one-year period which begins on the date of enactment of this Act."
REGULATIONS
Pub. L. 100–4, title III, §301(f), Feb. 4, 1987, 101 Stat. 30 , provided that: "The Administrator
shall promulgate final regulations establishing effluent limitations in accordance with sections
301(b)(2)(A) and 307(b)(1) of the Federal Water Pollution Control Act [33 U.S.C.
1311(b)(2)(A), 1317(b)(1)] for all toxic pollutants referred to in table 1 of Committee Print
Numbered 95–30 of the Committee on Public Works and Transportation of the House of
Representatives which are discharged from the categories of point sources in accordance with the
following table:

"Category
Organic chemicals and plastics and synthetic fibers
Pesticides
PHOSPHATE FERTILIZER EFFLUENT LIMITATION
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Date by which the
final regulation shall
be promulgated
December 31, 1986.
December 31, 1986."

Amendment by section 306(a), (b) of Pub. L. 100–4 not to be construed (A) to require the
Administrator to permit the discharge of gypsum or gypsum waste into the navigable waters, (B)
to affect the procedures and standards applicable to the Administrator in issuing permits under
section 1342(a)(1)(B) of this title, and (C) to affect the authority of any State to deny or
condition certification under section 1314 of this title with respect to the issuance of permits
under section 1342(a)(1)(B) of this title, see section 306(c) of Pub. L. 100–4, set out as a note
under section 1342 of this title.
DISCHARGES FROM POINT SOURCES IN UNITED STATES VIRGIN ISLANDS ATTRIBUTABLE TO
MANUFACTURE OF RUM; EXEMPTION FROM FEDERAL WATER POLLUTION CONTROL
REQUIREMENTS; CONDITIONS
Pub. L. 98–67, title II, §214(g), Aug. 5, 1983, 97 Stat. 393 , as amended by Pub. L. 99–514,
§2, Oct. 22, 1986, 100 Stat. 2095 , provided that: "Any discharge from a point source in the
United States Virgin Islands in existence on the date of the enactment of this subsection [Aug. 5,
1983] which discharge is attributable to the manufacture of rum (as defined in paragraphs (3) of
section 7652(c) of the Internal Revenue Code of 1986 [formerly I.R.C. 1954]) [26 U.S.C.
7652(c)(3)] shall not be subject to the requirements of section 301 (other than toxic pollutant
discharges), section 306 or section 403 of the Federal Water Pollution Control Act [33 U.S.C.
1311, 1316, 1343] if"(1) such discharge occurs at least one thousand five hundred feet into the
territorial sea from the line of ordinary low water from that portion of the coast which
is in direct contact with the sea, and
"(2) the Governor of the United States Virgin Islands determines that such
discharge will not interfere with the attainment or maintenance of that water quality
which shall assure protection of public water supplies, and the protection and
propagation of a balanced population of shellfish, fish, and wildlife, and allow
recreational activities, in and on the water and will not result in the discharge of
pollutants in quantities which may reasonably be anticipated to pose an unacceptable
risk to human health or the environment because of bioaccumulation, persistency in
the environment, acute toxicity, chronic toxicity (including carcinogenicity,
mutagenicity, or teratogenicity), or synergistic propensities."
CERTAIN MUNICIPAL COMPLIANCE DEADLINES UNAFFECTED; EXCEPTION
Pub. L. 97–117, §21(a), Dec. 29, 1981, 95 Stat. 1631 , provided in part that: "The amendment
made by this subsection [amending this section] shall not be interpreted or applied to extend the
date for compliance with section 301(b)(1)(B) or (C) of the Federal Water Pollution Control Act
[33 U.S.C. 1311(b)(1)(B), (C)] beyond schedules for compliance in effect as of the date of
enactment of this Act [Dec. 29, 1981], except in cases where reductions in the amount of
financial assistance under this Act [Pub. L. 97–117, see Short Title of 1981 Amendment note set
out under section 1251 of this title] or changed conditions affecting the rate of construction
beyond the control of the owner or operator will make it impossible to complete construction by
July 1, 1983."
TERRITORIAL SEA AND CONTIGUOUS ZONE OF UNITED STATES
For extension of territorial sea and contiguous zone of United States, see Proc. No. 5928 and
Proc. No. 7219, respectively, set out as notes under section 1331 of Title 43, Public Lands.
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No permit may be issued:
(a) When the conditions of the permit do not provide for compliance with the applicable
requirements of CWA, or regulations promulgated under CWA;
(b) When the applicant is required to obtain a State or other appropriate certification under
section 401 of CWA and § 124.53 and that certification has not been obtained or waived;
(c) By the State Director where the Regional Administrator has objected to issuance of the
permit under § 123.44;
(d) When the imposition of conditions cannot ensure compliance with the applicable water
quality requirements of all affected States;
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(e) When, in the judgment of the Secretary, anchorage and navigation in or on any of the waters
of the United States would be substantially impaired by the discharge;
(f) For the discharge of any radiological, chemical, or biological warfare agent or high-level
radioactive waste;
(g) For any discharge inconsistent with a plan or plan amendment approved under section 208(b)
of CWA;
(h) For any discharge to the territorial sea, the waters of the contiguous zone, or the oceans in the
following circumstances:
(1) Before the promulgation of guidelines under section 403(c) of CWA (for determining
degradation of the waters of the territorial seas, the contiguous zone, and the oceans) unless the
Director determines permit issuance to be in the public interest; or
(2) After promulgation of guidelines under section 403(c) of CWA, when insufficient
information exists to make a reasonable judgment whether the discharge complies with them.
(i) To a new source or a new discharger, if the discharge from its construction or operation will
cause or contribute to the violation of water quality standards. The owner or operator of a new
source or new discharger proposing to discharge into a water segment which does not meet
applicable water quality standards or is not expected to meet those standards even after the
application of the effluent limitations required by sections 301(b)(1)(A) and 301(b)(1)(B) of
CWA, and for which the State or interstate agency has performed a pollutants load allocation for
the pollutant to be discharged, must demonstrate, before the close of the public comment period,
that:
(1) There are sufficient remaining pollutant load allocations to allow for the discharge; and
(2) The existing dischargers into that segment are subject to compliance schedules designed to
bring the segment into compliance with applicable water quality standards. The Director may
waive the submission of information by the new source or new discharger required by paragraph
(i) of this section if the Director determines that the Director already has adequate information to
evaluate the request. An explanation of the development of limitations to meet the criteria of this
paragraph (i)(2) is to be included in the fact sheet to the permit under § 124.56(b)(1) of this
chapter.
HISTORY:
[48 FR 14153, Apr. 1, 1983, as amended at 50 FR 6940, Feb. 19, 1985; 65 FR 30886, 30905,
May 15, 2000]
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AUTHORITY:
The Clean Water Act, 33 U.S.C. 1251 et seq.
NOTES:
[EFFECTIVE DATE NOTE: 65 FR 30886, 30905, May 15, 2000, revised paragraph (i)(2),
effective June 14, 2000.]

NOTES APPLICABLE TO ENTIRE CHAPTER:
[PUBLISHER'S NOTE: Nomenclature changes to Chapter I appear at 65 FR 47323, 47324,
47325, Aug. 2, 2000.]
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter 1 Notice of
implementation policy, see: 71 FR 25504, May 1, 2006.]
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter 1 Findings, see: 74
FR 66496, Dec. 15, 2009.]
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter I Denials, see: 75 FR
49556, Aug. 13, 2010; 77 FR 42181, July 18, 2012.]

NOTES APPLICABLE TO ENTIRE PART:
[PUBLISHER'S NOTE: For Federal Register Citations concerning Part 122 policy statements,
see: 61 FR 41698, Aug. 9, 1998.]

NOTES TO DECISIONS: COURT AND ADMINISTRATIVE DECISIONS SIGNIFICANTLY
DISCUSSING SECTION -Arkansas v Oklahoma (1992) 503 US 91, 117 L Ed 2d 239, 112 S Ct 1046
Friends of Pinto Creek v United States EPA (2007, CA9) 504 F3d 1007, 65 Envt Rep Cas 1289
City of Waco v Tex. Natural Res. Conservation Comm'n (2002, Tex App Austin) 83 SW3d 169,
pet for review den (2003, Tex) 2003 Tex LEXIS 384 and mot for rehg on pet for review den
(2003, Tex) 2003 Tex LEXIS 598
In re City of Annandale (2005, Minn App) 702 NW2d 768
In re City of Annandale (2007, Minn) 731 NW2d 502
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(a) Permit requirement. (1) Prior to October 1, 1994, discharges composed entirely of storm
water shall not be required to obtain a NPDES permit except:
(i) A discharge with respect to which a permit has been issued prior to February 4, 1987;
(ii) A discharge associated with industrial activity (see § 122.26(a)(4));
(iii) A discharge from a large municipal separate storm sewer system;
(iv) A discharge from a medium municipal separate storm sewer system;
(v) A discharge which the Director, or in States with approved NPDES programs, either the
Director or the EPA Regional Administrator, determines to contribute to a violation of a water
quality standard or is a significant contributor of pollutants to waters of the United States. This
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designation may include a discharge from any conveyance or system of conveyances used for
collecting and conveying storm water runoff or a system of discharges from municipal separate
storm sewers, except for those discharges from conveyances which do not require a permit under
paragraph (a)(2) of this section or agricultural storm water runoff which is exempted from the
definition of point source at § 122.2.
The Director may designate discharges from municipal separate storm sewers on a systemwide or jurisdiction-wide basis. In making this determination the Director may consider the
following factors:
(A) The location of the discharge with respect to waters of the United States as defined at 40
CFR 122.2.
(B) The size of the discharge;
(C) The quantity and nature of the pollutants discharged to waters of the United States; and
(D) Other relevant factors.
(2) The Director may not require a permit for discharges of storm water runoff from the
following:
(i) Mining operations composed entirely of flows which are from conveyances or systems of
conveyances (including but not limited to pipes, conduits, ditches, and channels) used for
collecting and conveying precipitation runoff and which are not contaminated by contact with or
that have not come into contact with, any overburden, raw material, intermediate products,
finished product, byproduct, or waste products located on the site of such operations, except in
accordance with paragraph (c)(1)(iv) of this section.
(ii) All field activities or operations associated with oil and gas exploration, production,
processing, or treatment operations or transmission facilities, including activities necessary to
prepare a site for drilling and for the movement and placement of drilling equipment, whether or
not such field activities or operations may be considered to be construction activities, except in
accordance with paragraph (c)(1)(iii) of this section. Discharges of sediment from construction
activities associated with oil and gas exploration, production, processing, or treatment operations
or transmission facilities are not subject to the provisions of paragraph (c)(1)(iii)(C) of this
section.
Note to paragraph (a)(2)(ii): EPA encourages operators of oil and gas field activities or
operations to implement and maintain Best Management Practices (BMPs) to minimize
discharges of pollutants, including sediment, in storm water both during and after construction
activities to help ensure protection of surface water quality during storm events. Appropriate
controls would be those suitable to the site conditions and consistent with generally accepted
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engineering design criteria and manufacturer specifications. Selection of BMPs could also be
affected by seasonal or climate conditions.
(3) Large and medium municipal separate storm sewer systems. (i) Permits must be obtained for
all discharges from large and medium municipal separate storm sewer systems.
(ii) The Director may either issue one system-wide permit covering all discharges from
municipal separate storm sewers within a large or medium municipal storm sewer system or
issue distinct permits for appropriate categories of discharges within a large or medium
municipal separate storm sewer system including, but not limited to: all discharges owned or
operated by the same municipality; located within the same jurisdiction; all discharges within a
system that discharge to the same watershed; discharges within a system that are similar in
nature; or for individual discharges from municipal separate storm sewers within the system.
(iii) The operator of a discharge from a municipal separate storm sewer which is part of a large
or medium municipal separate storm sewer system must either:
(A) Participate in a permit application (to be a permittee or a co-permittee) with one or more
other operators of discharges from the large or medium municipal storm sewer system which
covers all, or a portion of all, discharges from the municipal separate storm sewer system;
(B) Submit a distinct permit application which only covers discharges from the municipal
separate storm sewers for which the operator is responsible; or
(C) A regional authority may be responsible for submitting a permit application under the
following guidelines:
(1) The regional authority together with co-applicants shall have authority over a storm water
management program that is in existence, or shall be in existence at the time part 1 of the
application is due;
(2) The permit applicant or co-applicants shall establish their ability to make a timely submission
of part 1 and part 2 of the municipal application;
(3) Each of the operators of municipal separate storm sewers within the systems described in
paragraphs (b)(4) (i), (ii), and (iii) or (b)(7) (i), (ii), and (iii) of this section, that are under the
purview of the designated regional authority, shall comply with the application requirements of
paragraph (d) of this section.
(iv) One permit application may be submitted for all or a portion of all municipal separate storm
sewers within adjacent or interconnected large or medium municipal separate storm sewer
systems. The Director may issue one system-wide permit covering all, or a portion of all
municipal separate storm sewers in adjacent or interconnected large or medium municipal

Am. Apx. 65

separate storm sewer systems.
(v) Permits for all or a portion of all discharges from large or medium municipal separate storm
sewer systems that are issued on a system-wide, jurisdiction-wide, watershed or other basis may
specify different conditions relating to different discharges covered by the permit, including
different management programs for different drainage areas which contribute storm water to the
system.
(vi) Co-permittees need only comply with permit conditions relating to discharges from the
municipal separate storm sewers for which they are operators.
(4) Discharges through large and medium municipal separate storm sewer systems. In addition to
meeting the requirements of paragraph (c) of this section, an operator of a storm water discharge
associated with industrial activity which discharges through a large or medium municipal
separate storm sewer system shall submit, to the operator of the municipal separate storm sewer
system receiving the discharge no later than May 15, 1991, or 180 days prior to commencing
such discharge: the name of the facility; a contact person and phone number; the location of the
discharge; a description, including Standard Industrial Classification, which best reflects the
principal products or services provided by each facility; and any existing NPDES permit number.
(5) Other municipal separate storm sewers. The Director may issue permits for municipal
separate storm sewers that are designated under paragraph (a)(1)(v) of this section on a systemwide basis, jurisdiction-wide basis, watershed basis or other appropriate basis, or may issue
permits for individual discharges.
(6) Non-municipal separate storm sewers. For storm water discharges associated with industrial
activity from point sources which discharge through a non-municipal or non-publicly owned
separate storm sewer system, the Director, in his discretion, may issue: a single NPDES permit,
with each discharger a co-permittee to a permit issued to the operator of the portion of the system
that discharges into waters of the United States; or, individual permits to each discharger of
storm water associated with industrial activity through the non-municipal conveyance system.
(i) All storm water discharges associated with industrial activity that discharge through a storm
water discharge system that is not a municipal separate storm sewer must be covered by an
individual permit, or a permit issued to the operator of the portion of the system that discharges
to waters of the United States, with each discharger to the non-municipal conveyance a copermittee to that permit.
(ii) Where there is more than one operator of a single system of such conveyances, all operators
of storm water discharges associated with industrial activity must submit applications.
(iii) Any permit covering more than one operator shall identify the effluent limitations, or other
permit conditions, if any, that apply to each operator.
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(7) Combined sewer systems. Conveyances that discharge storm water runoff combined with
municipal sewage are point sources that must obtain NPDES permits in accordance with the
procedures of § 122.21 and are not subject to the provisions of this section.
(8) Whether a discharge from a municipal separate storm sewer is or is not subject to regulation
under this section shall have no bearing on whether the owner or operator of the discharge is
eligible for funding under title II, title III or title VI of the Clean Water Act. See 40 CFR part 35,
subpart I, appendix A(b)H.2.j.
(9)(i) On and after October 1, 1994, for discharges composed entirely of storm water, that are not
required by paragraph (a)(1) of this section to obtain a permit, operators shall be required to
obtain a NPDES permit only if:
(A) The discharge is from a small MS4 required to be regulated pursuant to § 122.32;
(B) The discharge is a storm water discharge associated with small construction activity pursuant
to paragraph (b)(15) of this section;
(C) The Director, or in States with approved NPDES programs either the Director or the EPA
Regional Administrator, determines that storm water controls are needed for the discharge based
on wasteload allocations that are part of "total maximum daily loads" (TMDLs) that address the
pollutant(s) of concern; or
(D) The Director, or in States with approved NPDES programs either the Director or the EPA
Regional Administrator, determines that the discharge, or category of discharges within a
geographic area, contributes to a violation of a water quality standard or is a significant
contributor of pollutants to waters of the United States.
(ii) Operators of small MS4s designated pursuant to paragraphs (a)(9)(i)(A), (a)(9)(i)(C), and
(a)(9)(i)(D) of this section shall seek coverage under an NPDES permit in accordance with §§
122.33 through 122.35. Operators of non-municipal sources designated pursuant to paragraphs
(a)(9)(i)(B), (a)(9)(i)(C), and (a)(9)(i)(D) of this section shall seek coverage under an NPDES
permit in accordance with paragraph (c)(1) of this section.
(iii) Operators of storm water discharges designated pursuant to paragraphs (a)(9)(i)(C) and
(a)(9)(i)(D) of this section shall apply to the Director for a permit within 180 days of receipt of
notice, unless permission for a later date is granted by the Director (see § 124.52(c) of this
chapter).
(b) Definitions. (1) Co-permittee means a permittee to a NPDES permit that is only responsible
for permit conditions relating to the discharge for which it is operator.
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(2) Illicit discharge means any discharge to a municipal separate storm sewer that is not
composed entirely of storm water except discharges pursuant to a NPDES permit (other than the
NPDES permit for discharges from the municipal separate storm sewer) and discharges resulting
from fire fighting activities.
(3) Incorporated place means the District of Columbia, or a city, town, township, or village that
is incorporated under the laws of the State in which it is located.
(4) Large municipal separate storm sewer system means all municipal separate storm sewers that
are either:
(i) Located in an incorporated place with a population of 250,000 or more as determined by the
1990 Decennial Census by the Bureau of the Census (Appendix F of this part); or
(ii) Located in the counties listed in appendix H, except municipal separate storm sewers that are
located in the incorporated places, townships or towns within such counties; or
(iii) Owned or operated by a municipality other than those described in paragraph (b)(4)(i) or (ii)
of this section and that are designated by the Director as part of the large or medium municipal
separate storm sewer system due to the interrelationship between the discharges of the
designated storm sewer and the discharges from municipal separate storm sewers described
under paragraph (b)(4)(i) or (ii) of this section. In making this determination the Director may
consider the following factors:
(A) Physical interconnections between the municipal separate storm sewers;
(B) The location of discharges from the designated municipal separate storm sewer relative to
discharges from municipal separate storm sewers described in paragraph (b)(4)(i) of this section;
(C) The quantity and nature of pollutants discharged to waters of the United States;
(D) The nature of the receiving waters; and
(E) Other relevant factors; or
(iv) The Director may, upon petition, designate as a large municipal separate storm sewer
system, municipal separate storm sewers located within the boundaries of a region defined by a
storm water management regional authority based on a jurisdictional, watershed, or other
appropriate basis that includes one or more of the systems described in paragraph (b)(4)(i), (ii),
(iii) of this section.
(5) Major municipal separate storm sewer outfall (or "major outfall") means a municipal separate
storm sewer outfall that discharges from a single pipe with an inside diameter of 36 inches or
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more or its equivalent (discharge from a single conveyance other than circular pipe which is
associated with a drainage area of more than 50 acres); or for municipal separate storm sewers
that receive storm water from lands zoned for industrial activity (based on comprehensive zoning
plans or the equivalent), an outfall that discharges from a single pipe with an inside diameter of
12 inches or more or from its equivalent (discharge from other than a circular pipe associated
with a drainage area of 2 acres or more).
(6) Major outfall means a major municipal separate storm sewer outfall.
(7) Medium municipal separate storm sewer system means all municipal separate storm sewers
that are either:
(i) Located in an incorporated place with a population of 100,000 or more but less than 250,000,
as determined by the 1990 Decennial Census by the Bureau of the Census (Appendix G of this
part); or
(ii) Located in the counties listed in appendix I, except municipal separate storm sewers that are
located in the incorporated places, townships or towns within such counties; or
(iii) Owned or operated by a municipality other than those described in paragraph (b)(7)(i) or (ii)
of this section and that are designated by the Director as part of the large or medium municipal
separate storm sewer system due to the interrelationship between the discharges of the
designated storm sewer and the discharges from municipal separate storm sewers described
under paragraph (b)(7)(i) or (ii) of this section. In making this determination the Director may
consider the following factors:
(A) Physical interconnections between the municipal separate storm sewers;
(B) The location of discharges from the designated municipal separate storm sewer relative to
discharges from municipal separate storm sewers described in paragraph (b)(7)(i) of this section;
(C) The quantity and nature of pollutants discharged to waters of the United States;
(D) The nature of the receiving waters; or
(E) Other relevant factors; or
(iv) The Director may, upon petition, designate as a medium municipal separate storm sewer
system, municipal separate storm sewers located within the boundaries of a region defined by a
storm water management regional authority based on a jurisdictional, watershed, or other
appropriate basis that includes one or more of the systems described in paragraphs (b)(7)(i), (ii),
(iii) of this section.
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(8) Municipal separate storm sewer means a conveyance or system of conveyances (including
roads with drainage systems, municipal streets, catch basins, curbs, gutters, ditches, man-made
channels, or storm drains):
(i) Owned or operated by a State, city, town, borough, county, parish, district, association, or
other public body (created by or pursuant to State law) having jurisdiction over disposal of
sewage, industrial wastes, storm water, or other wastes, including special districts under State
law such as a sewer district, flood control district or drainage district, or similar entity, or an
Indian tribe or an authorized Indian tribal organization, or a designated and approved
management agency under section 208 of the CWA that discharges to waters of the United
States;
(ii) Designed or used for collecting or conveying storm water;
(iii) Which is not a combined sewer; and
(iv) Which is not part of a Publicly Owned Treatment Works (POTW) as defined at 40 CFR
122.2.
(9) Outfall means a point source as defined by 40 CFR 122.2 at the point where a municipal
separate storm sewer discharges to waters of the United States and does not include open
conveyances connecting two municipal separate storm sewers, or pipes, tunnels or other
conveyances which connect segments of the same stream or other waters of the United States
and are used to convey waters of the United States.
(10) Overburden means any material of any nature, consolidated or unconsolidated, that overlies
a mineral deposit, excluding topsoil or similar naturally-occurring surface materials that are not
disturbed by mining operations.
(11) Runoff coefficient means the fraction of total rainfall that will appear at a conveyance as
runoff.
(12) Significant materials includes, but is not limited to: raw materials; fuels; materials such as
solvents, detergents, and plastic pellets; finished materials such as metallic products; raw
materials used in food processing or production; hazardous substances designated under section
101(14) of CERCLA; any chemical the facility is required to report pursuant to section 313 of
title III of SARA; fertilizers; pesticides; and waste products such as ashes, slag and sludge that
have the potential to be released with storm water discharges.
(13) Storm water means storm water runoff, snow melt runoff, and surface runoff and drainage.
(14) Storm water discharge associated with industrial activity means the discharge from any
conveyance that is used for collecting and conveying storm water and that is directly related to
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manufacturing, processing or raw materials storage areas at an industrial plant. The term does not
include discharges from facilities or activities excluded from the NPDES program under this part
122. For the categories of industries identified in this section, the term includes, but is not limited
to, storm water discharges from industrial plant yards; immediate access roads and rail lines used
or traveled by carriers of raw materials, manufactured products, waste material, or by-products
used or created by the facility; material handling sites; refuse sites; sites used for the application
or disposal of process waste waters (as defined at part 401 of this chapter); sites used for the
storage and maintenance of material handling equipment; sites used for residual treatment,
storage, or disposal; shipping and receiving areas; manufacturing buildings; storage areas
(including tank farms) for raw materials, and intermediate and final products; and areas where
industrial activity has taken place in the past and significant materials remain and are exposed to
storm water. For the purposes of this paragraph, material handling activities include storage,
loading and unloading, transportation, or conveyance of any raw material, intermediate product,
final product, by-product or waste product. The term excludes areas located on plant lands
separate from the plant's industrial activities, such as office buildings and accompanying parking
lots as long as the drainage from the excluded areas is not mixed with storm water drained from
the above described areas. Industrial facilities (including industrial facilities that are federally,
State, or municipally owned or operated that meet the description of the facilities listed in
paragraphs (b)(14)(i) through (xi) of this section) include those facilities designated under the
provisions of paragraph (a)(1)(v) of this section. The following categories of facilities are
considered to be engaging in "industrial activity" for purposes of paragraph (b)(14):
(i) Facilities subject to storm water effluent limitations guidelines, new source performance
standards, or toxic pollutant effluent standards under 40 CFR subchapter N (except facilities with
toxic pollutant effluent standards which are exempted under category (xi) in paragraph (b)(14) of
this section);
(ii) Facilities classified within Standard Industrial Classification 24, Industry Group 241 that are
rock crushing, gravel washing, log sorting, or log storage facilities operated in connection with
silvicultural activities defined in 40 CFR 122.27(b)(2)-(3) and Industry Groups 242 through 249;
26 (except 265 and 267), 28 (except 283), 29, 311, 32 (except 323), 33, 3441, 373; (not included
are all other types of silviculture facilities);
(iii) Facilities classified as Standard Industrial Classifications 10 through 14 (mineral industry)
including active or inactive mining operations (except for areas of coal mining operations no
longer meeting the definition of a reclamation area under 40 CFR 434.11(1) because the
performance bond issued to the facility by the appropriate SMCRA authority has been released,
or except for areas of non-coal mining operations which have been released from applicable
State or Federal reclamation requirements after December 17, 1990) and oil and gas exploration,
production, processing, or treatment operations, or transmission facilities that discharge storm
water contaminated by contact with or that has come into contact with, any overburden, raw
material, intermediate products, finished products, byproducts or waste products located on the
site of such operations; (inactive mining operations are mining sites that are not being actively
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mined, but which have an identifiable owner/operator; inactive mining sites do not include sites
where mining claims are being maintained prior to disturbances associated with the extraction,
beneficiation, or processing of mined materials, nor sites where minimal activities are undertaken
for the sole purpose of maintaining a mining claim);
(iv) Hazardous waste treatment, storage, or disposal facilities, including those that are operating
under interim status or a permit under subtitle C of RCRA;
(v) Landfills, land application sites, and open dumps that receive or have received any industrial
wastes (waste that is received from any of the facilities described under this subsection)
including those that are subject to regulation under subtitle D of RCRA;
(vi) Facilities involved in the recycling of materials, including metal scrapyards, battery
reclaimers, salvage yards, and automobile junkyards, including but limited to those classified as
Standard Industrial Classification 5015 and 5093;
(vii) Steam electric power generating facilities, including coal handling sites;
(viii) Transportation facilities classified as Standard Industrial Classifications 40, 41, 42 (except
4221-25), 43, 44, 45, and 5171 which have vehicle maintenance shops, equipment cleaning
operations, or airport deicing operations. Only those portions of the facility that are either
involved in vehicle maintenance (including vehicle rehabilitation, mechanical repairs, painting,
fueling, and lubrication), equipment cleaning operations, airport deicing operations, or which are
otherwise identified under paragraphs (b)(14) (i)-(vii) or (ix)-(xi) of this section are associated
with industrial activity;
(ix) Treatment works treating domestic sewage or any other sewage sludge or wastewater
treatment device or system, used in the storage treatment, recycling, and reclamation of
municipal or domestic sewage, including land dedicated to the disposal of sewage sludge that are
located within the confines of the facility, with a design flow of 1.0 mgd or more, or required to
have an approved pretreatment program under 40 CFR part 403. Not included are farm lands,
domestic gardens or lands used for sludge management where sludge is beneficially reused and
which are not physically located in the confines of the facility, or areas that are in compliance
with section 405 of the CWA;
(x) Construction activity including clearing, grading and excavation, except operations that result
in the disturbance of less than five acres of total land area. Construction activity also includes the
disturbance of less than five acres of total land area that is a part of a larger common plan of
development or sale if the larger common plan will ultimately disturb five acres or more;
(xi) Facilities under Standard Industrial Classifications 20, 21, 22, 23, 2434, 25, 265, 267, 27,
283, 285, 30, 31 (except 311), 323, 34 (except 3441), 35, 36, 37 (except 373), 38, 39, and 422125;
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(15) Storm water discharge associated with small construction activity means the discharge of
storm water from:
(i) Construction activities including clearing, grading, and excavating that result in land
disturbance of equal to or greater than one acre and less than five acres. Small construction
activity also includes the disturbance of less than one acre of total land area that is part of a
larger common plan of development or sale if the larger common plan will ultimately disturb
equal to or greater than one and less than five acres. Small construction activity does not include
routine maintenance that is performed to maintain the original line and grade, hydraulic capacity,
or original purpose of the facility. The Director may waive the otherwise applicable requirements
in a general permit for a storm water discharge from construction activities that disturb less than
five acres where:
(A) The value of the rainfall erosivity factor ("R" in the Revised Universal Soil Loss Equation) is
less than five during the period of construction activity. The rainfall erosivity factor is
determined in accordance with Chapter 2 of Agriculture Handbook Number 703, Predicting Soil
Erosion by Water: A Guide to Conservation Planning With the Revised Universal Soil Loss
Equation (RUSLE), pages 21-64, dated January 1997. The Director of the Federal Register
approves this incorporation by reference in accordance with 5 U.S.C 552(a) and 1 CFR part 51.
Copies may be obtained from EPA's Water Resource Center, Mail Code RC4100, 1200
Pennsylvania Ave., NW., Washington, DC 20460. A copy is also available for inspection at the
U.S. EPA Water Docket, 1200 Pennsylvania Ave., NW., Washington, DC 20460, or the Office
of the Federal Register, 800 N. Capitol Street N.W. Suite 700, Washington, DC. An operator
must certify to the Director that the construction activity will take place during a period when the
value of the rainfall erosivity factor is less than five; or
(B) Storm water controls are not needed based on a "total maximum daily load" (TMDL)
approved or established by EPA that addresses the pollutant(s) of concern or, for non-impaired
waters that do not require TMDLs, an equivalent analysis that determines allocations for small
construction sites for the pollutant(s) of concern or that determines that such allocations are not
needed to protect water quality based on consideration of existing in-stream concentrations,
expected growth in pollutant contributions from all sources, and a margin of safety. For the
purpose of this paragraph, the pollutant(s) of concern include sediment or a parameter that
addresses sediment (such as total suspended solids, turbidity or siltation) and any other pollutant
that has been identified as a cause of impairment of any water body that will receive a discharge
from the construction activity. The operator must certify to the Director that the construction
activity will take place, and storm water discharges will occur, within the drainage area
addressed by the TMDL or equivalent analysis.
(ii) Any other construction activity designated by the Director, or in States with approved
NPDES programs either the Director or the EPA Regional Administrator, based on the potential
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for contribution to a violation of a water quality standard or for significant contribution of
pollutants to waters of the United States.
EXHIBIT 1 TO § 122.26(b)(15).--SUMMARY OF COVERAGE
OF "STORM WATER DISCHARGES ASSICIATED WITH SMALL
CONSTRUCTION ACTIVITY" UNDER THE NPDES STORM WATER
PROGRAM
Automatic Designation:

. Construction activities that result in a

Required Nationwide

land disturbance of equal to or greater

Coverage

than one acre and less than five acres.
. Construction activities disturbing less
than one acre if part of a larger common
plan of development or sale with a planned
disturbance of equal to or greater than one
acre and less than five acres. (see §
122.26(b)(15)(i).)

Potential Designation:

. Construction activities that result in a

Optional Evaluation and

land disturbance of less than one acre

Designation by the

based on the potential for contribution to

NPDES Permitting

a violation of a water quality standard or

Authority or EPA

for significant contribution of pollutants.

Regional Administrator.

(see § 122.26(b)(15)(ii).)

Potential Waiver:

Any automatically designated construction

Waiver from

activity where the operator certifies: (1)

Requirements as

A rainfall erosivity factor of less than

Determined by the NPDES

five, or (2) That the activity will occur
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Permitting Authority.

within an area where controls are not
needed based on a TMDL or, for non-impaired
waters that do not require a TMDL, an
equivalent analysis for the pollutant(s) of
concern. (see § 122.26(b)(15)(i).)

(16) Small municipal separate storm sewer system means all separate storm sewers that are:
(i) Owned or operated by the United States, a State, city, town, borough, county, parish, district,
association, or other public body (created by or pursuant to State law) having jurisdiction over
disposal of sewage, industrial wastes, storm water, or other wastes, including special districts
under State law such as a sewer district, flood control district or drainage district, or similar
entity, or an Indian tribe or an authorized Indian tribal organization, or a designated and
approved management agency under section 208 of the CWA that discharges to waters of the
United States.
(ii) Not defined as "large" or "medium" municipal separate storm sewer systems pursuant to
paragraphs (b)(4) and (b)(7) of this section, or designated under paragraph (a)(1)(v) of this
section.
(iii) This term includes systems similar to separate storm sewer systems in municipalities, such
as systems at military bases, large hospital or prison complexes, and highways and other
thoroughfares. The term does not include separate storm sewers in very discrete areas, such as
individual buildings.
(17) Small MS4 means a small municipal separate storm sewer system.
(18) Municipal separate storm sewer system means all separate storm sewers that are defined as
"large" or "medium" or "small" municipal separate storm sewer systems pursuant to paragraphs
(b)(4), (b)(7), and (b)(16) of this section, or designated under paragraph (a)(1)(v) of this section.
(19) MS4 means a municipal separate storm sewer system.
(20) Uncontrolled sanitary landfill means a landfill or open dump, whether in operation or
closed, that does not meet the requirements for runon or runoff controls established pursuant to
subtitle D of the Solid Waste Disposal Act.
(c) Application requirements for storm water discharges associated with industrial activity and
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storm water discharges associated with small construction activity -- (1) Individual application.
Dischargers of storm water associated with industrial activity and with small construction
activity are required to apply for an individual permit or seek coverage under a promulgated
storm water general permit. Facilities that are required to obtain an individual permit, or any
discharge of storm water which the Director is evaluating for designation (see 124.52(c) of this
chapter) under paragraph (a)(1)(v) of this section and is not a municipal storm sewer, shall
submit an NPDES application in accordance with the requirements of § 122.21 as modified and
supplemented by the provisions of this paragraph.
(i) Except as provided in § 122.26(c)(1)(ii)-(iv), the operator of a storm water discharge
associated with industrial activity subject to this section shall provide:
(A) A site map showing topography (or indicating the outline of drainage areas served by the
outfall(s) covered in the application if a topographic map is unavailable) of the facility including:
each of its drainage and discharge structures; the drainage area of each storm water outfall;
paved areas and buildings within the drainage area of each storm water outfall, each past or
present area used for outdoor storage or disposal of significant materials, each existing structural
control measure to reduce pollutants in storm water runoff, materials loading and access areas,
areas where pesticides, herbicides, soil conditioners and fertilizers are applied, each of its
hazardous waste treatment, storage or disposal facilities (including each area not required to have
a RCRA permit which is used for accumulating hazardous waste under 40 CFR 262.34); each
well where fluids from the facility are injected underground; springs, and other surface water
bodies which receive storm water discharges from the facility;
(B) An estimate of the area of impervious surfaces (including paved areas and building roofs)
and the total area drained by each outfall (within a mile radius of the facility) and a narrative
description of the following: Significant materials that in the three years prior to the submittal of
this application have been treated, stored or disposed in a manner to allow exposure to storm
water; method of treatment, storage or disposal of such materials; materials management
practices employed, in the three years prior to the submittal of this application, to minimize
contact by these materials with storm water runoff; materials loading and access areas; the
location, manner and frequency in which pesticides, herbicides, soil conditioners and fertilizers
are applied; the location and a description of existing structural and non-structural control
measures to reduce pollutants in storm water runoff; and a description of the treatment the storm
water receives, including the ultimate disposal of any solid or fluid wastes other than by
discharge;
(C) A certification that all outfalls that should contain storm water discharges associated with
industrial activity have been tested or evaluated for the presence of non-storm water discharges
which are not covered by a NPDES permit; tests for such non-storm water discharges may
include smoke tests, fluorometric dye tests, analysis of accurate schematics, as well as other
appropriate tests. The certification shall include a description of the method used, the date of any
testing, and the on-site drainage points that were directly observed during a test;
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(D) Existing information regarding significant leaks or spills of toxic or hazardous pollutants at
the facility that have taken place within the three years prior to the submittal of this application;
(E) Quantitative data based on samples collected during storm events and collected in
accordance with § 122.21 of this part from all outfalls containing a storm water discharge
associated with industrial activity for the following parameters:
(1) Any pollutant limited in an effluent guideline to which the facility is subject;
(2) Any pollutant listed in the facility's NPDES permit for its process wastewater (if the facility
is operating under an existing NPDES permit);
(3) Oil and grease, pH, BOD5, COD, TSS, total phosphorus, total Kjeldahl nitrogen, and nitrate
plus nitrite nitrogen;
(4) Any information on the discharge required under § 122.21(g)(7) (vi) and (vii);
(5) Flow measurements or estimates of the flow rate, and the total amount of discharge for the
storm event(s) sampled, and the method of flow measurement or estimation; and
(6) The date and duration (in hours) of the storm event(s) sampled, rainfall measurements or
estimates of the storm event (in inches) which generated the sampled runoff and the duration
between the storm event sampled and the end of the previous measurable (greater than 0.1 inch
rainfall) storm event (in hours);
(F) Operators of a discharge which is composed entirely of storm water are exempt from the
requirements of § 122.21 (g)(2), (g)(3), (g)(4), (g)(5), (g)(7)(iii), (g)(7)(iv), (g)(7)(v), and
(g)(7)(viii); and
(G) Operators of new sources or new discharges (as defined in § 122.2 of this part) which are
composed in part or entirely of storm water must include estimates for the pollutants or
parameters listed in paragraph (c)(1)(i)(E) of this section instead of actual sampling data, along
with the source of each estimate. Operators of new sources or new discharges composed in part
or entirely of storm water must provide quantitative data for the parameters listed in paragraph
(c)(1)(i)(E) of this section within two years after commencement of discharge, unless such data
has already been reported under the monitoring requirements of the NPDES permit for the
discharge. Operators of a new source or new discharge which is composed entirely of storm
water are exempt from the requirements of § 122.21 (k)(3)(ii), (k)(3)(iii), and (k)(5).
(ii) An operator of an existing or new storm water discharge that is associated with industrial
activity solely under paragraph (b)(14)(x) of this section or is associated with small construction
activity solely under paragraph (b)(15) of this section, is exempt from the requirements of §
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122.21(g) and paragraph (c)(1)(i) of this section. Such operator shall provide a narrative
description of:
(A) The location (including a map) and the nature of the construction activity;
(B) The total area of the site and the area of the site that is expected to undergo excavation
during the life of the permit;
(C) Proposed measures, including best management practices, to control pollutants in storm
water discharges during construction, including a brief description of applicable State and local
erosion and sediment control requirements;
(D) Proposed measures to control pollutants in storm water discharges that will occur after
construction operations have been completed, including a brief description of applicable State or
local erosion and sediment control requirements;
(E) An estimate of the runoff coefficient of the site and the increase in impervious area after the
construction addressed in the permit application is completed, the nature of fill material and
existing data describing the soil or the quality of the discharge; and
(F) The name of the receiving water.
(iii) The operator of an existing or new discharge composed entirely of storm water from an oil
or gas exploration, production, processing, or treatment operation, or transmission facility is not
required to submit a permit application in accordance with paragraph (c)(1)(i) of this section,
unless the facility:
(A) Has had a discharge of storm water resulting in the discharge of a reportable quantity for
which notification is or was required pursuant to 40 CFR 117.21 or 40 CFR 302.6 at anytime
since November 16, 1987; or
(B) Has had a discharge of storm water resulting in the discharge of a reportable quantity for
which notification is or was required pursuant to 40 CFR 110.6 at any time since November 16,
1987; or
(C) Contributes to a violation of a water quality standard.
(iv) The operator of an existing or new discharge composed entirely of storm water from a
mining operation is not required to submit a permit application unless the discharge has come
into contact with, any overburden, raw material, intermediate products, finished product,
byproduct or waste products located on the site of such operations.
(v) Applicants shall provide such other information the Director may reasonably require under §
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122.21(g)(13) of this part to determine whether to issue a permit and may require any facility
subject to paragraph (c)(1)(ii) of this section to comply with paragraph (c)(1)(i) of this section.
(2) [Reserved]
(d) Application requirements for large and medium municipal separate storm sewer discharges.
The operator of a discharge from a large or medium municipal separate storm sewer or a
municipal separate storm sewer that is designated by the Director under paragraph (a)(1)(v) of
this section, may submit a jurisdiction-wide or system-wide permit application. Where more than
one public entity owns or operates a municipal separate storm sewer within a geographic area
(including adjacent or interconnected municipal separate storm sewer systems), such operators
may be a coapplicant to the same application. Permit applications for discharges from large and
medium municipal storm sewers or municipal storm sewers designated under paragraph (a)(1)(v)
of this section shall include;
(1) Part 1. Part 1 of the application shall consist of;
(i) General information. The applicants' name, address, telephone number of contact person,
ownership status and status as a State or local government entity.
(ii) Legal authority. A description of existing legal authority to control discharges to the
municipal separate storm sewer system. When existing legal authority is not sufficient to meet
the criteria provided in paragraph (d)(2)(i) of this section, the description shall list additional
authorities as will be necessary to meet the criteria and shall include a schedule and commitment
to seek such additional authority that will be needed to meet the criteria.
(iii) Source identification. (A) A description of the historic use of ordinances, guidance or other
controls which limited the discharge of non-storm water discharges to any Publicly Owned
Treatment Works serving the same area as the municipal separate storm sewer system.
(B) A USGS 7.5 minute topographic map (or equivalent topographic map with a scale between
1:10,000 and 1:24,000 if cost effective) extending one mile beyond the service boundaries of the
municipal storm sewer system covered by the permit application. The following information
shall be provided:
(1) The location of known municipal storm sewer system outfalls discharging to waters of the
United States;
(2) A description of the land use activities (e.g. divisions indicating undeveloped, residential,
commercial, agricultural and industrial uses) accompanied with estimates of population densities
and projected growth for a ten year period within the drainage area served by the separate storm
sewer. For each land use type, an estimate of an average runoff coefficient shall be provided;
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(3) The location and a description of the activities of the facility of each currently operating or
closed municipal landfill or other treatment, storage or disposal facility for municipal waste;
(4) The location and the permit number of any known discharge to the municipal storm sewer
that has been issued a NPDES permit;
(5) The location of major structural controls for storm water discharge (retention basins,
detention basins, major infiltration devices, etc.); and
(6) The identification of publicly owned parks, recreational areas, and other open lands.
(iv) Discharge characterization. (A) Monthly mean rain and snow fall estimates (or summary of
weather bureau data) and the monthly average number of storm events.
(B) Existing quantitative data describing the volume and quality of discharges from the
municipal storm sewer, including a description of the outfalls sampled, sampling procedures and
analytical methods used.
(C) A list of water bodies that receive discharges from the municipal separate storm sewer
system, including downstream segments, lakes and estuaries, where pollutants from the system
discharges may accumulate and cause water degradation and a brief description of known water
quality impacts. At a minimum, the description of impacts shall include a description of whether
the water bodies receiving such discharges have been:
(1) Assessed and reported in section 305(b) reports submitted by the State, the basis for the
assessment (evaluated or monitored), a summary of designated use support and attainment of
Clean Water Act (CWA) goals (fishable and swimmable waters), and causes of nonsupport of
designated uses;
(2) Listed under section 304(l)(1)(A)(i), section 304(l)(1)(A)(ii), or section 304(l)(1)(B) of the
CWA that is not expected to meet water quality standards or water quality goals;
(3) Listed in State Nonpoint Source Assessments required by section 319(a) of the CWA that,
without additional action to control nonpoint sources of pollution, cannot reasonably be expected
to attain or maintain water quality standards due to storm sewers, construction, highway
maintenance and runoff from municipal landfills and municipal sludge adding significant
pollution (or contributing to a violation of water quality standards);
(4) Identified and classified according to eutrophic condition of publicly owned lakes listed in
State reports required under section 314(a) of the CWA (include the following: A description of
those publicly owned lakes for which uses are known to be impaired; a description of
procedures, processes and methods to control the discharge of pollutants from municipal separate
storm sewers into such lakes; and a description of methods and procedures to restore the quality
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of such lakes);
(5) Areas of concern of the Great Lakes identified by the International Joint Commission;
(6) Designated estuaries under the National Estuary Program under section 320 of the CWA;
(7) Recognized by the applicant as highly valued or sensitive waters;
(8) Defined by the State or U.S. Fish and Wildlife Services's National Wetlands Inventory as
wetlands; and
(9) Found to have pollutants in bottom sediments, fish tissue or biosurvey data.
(D) Field screening. Results of a field screening analysis for illicit connections and illegal
dumping for either selected field screening points or major outfalls covered in the permit
application. At a minimum, a screening analysis shall include a narrative description, for either
each field screening point or major outfall, of visual observations made during dry weather
periods. If any flow is observed, two grab samples shall be collected during a 24 hour period
with a minimum period of four hours between samples. For all such samples, a narrative
description of the color, odor, turbidity, the presence of an oil sheen or surface scum as well as
any other relevant observations regarding the potential presence of non-storm water discharges
or illegal dumping shall be provided. In addition, a narrative description of the results of a field
analysis using suitable methods to estimate pH, total chlorine, total copper, total phenol, and
detergents (or surfactants) shall be provided along with a description of the flow rate. Where the
field analysis does not involve analytical methods approved under 40 CFR part 136, the
applicant shall provide a description of the method used including the name of the manufacturer
of the test method along with the range and accuracy of the test. Field screening points shall be
either major outfalls or other outfall points (or any other point of access such as manholes)
randomly located throughout the storm sewer system by placing a grid over a drainage system
map and identifying those cells of the grid which contain a segment of the storm sewer system or
major outfall. The field screening points shall be established using the following guidelines and
criteria:
(1) A grid system consisting of perpendicular north-south and east-west lines spaced 1/4 mile
apart shall be overlaid on a map of the municipal storm sewer system, creating a series of cells;
(2) All cells that contain a segment of the storm sewer system shall be identified; one field
screening point shall be selected in each cell; major outfalls may be used as field screening
points;
(3) Field screening points should be located downstream of any sources of suspected illegal or
illicit activity;
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(4) Field screening points shall be located to the degree practicable at the farthest manhole or
other accessible location downstream in the system, within each cell; however, safety of
personnel and accessibility of the location should be considered in making this determination;
(5) Hydrological conditions; total drainage area of the site; population density of the site; traffic
density; age of the structures or buildings in the area; history of the area; and land use types;
(6) For medium municipal separate storm sewer systems, no more than 250 cells need to have
identified field screening points; in large municipal separate storm sewer systems, no more than
500 cells need to have identified field screening points; cells established by the grid that contain
no storm sewer segments will be eliminated from consideration; if fewer than 250 cells in
medium municipal sewers are created, and fewer than 500 in large systems are created by the
overlay on the municipal sewer map, then all those cells which contain a segment of the sewer
system shall be subject to field screening (unless access to the separate storm sewer system is
impossible); and
(7) Large or medium municipal separate storm sewer systems which are unable to utilize the
procedures described in paragraphs (d)(1)(iv)(D) (1) through (6) of this section, because a
sufficiently detailed map of the separate storm sewer systems is unavailable, shall field screen no
more than 500 or 250 major outfalls respectively (or all major outfalls in the system, if less); in
such circumstances, the applicant shall establish a grid system consisting of north-south and eastwest lines spaced 1/4 mile apart as an overlay to the boundaries of the municipal storm sewer
system, thereby creating a series of cells; the applicant will then select major outfalls in as many
cells as possible until at least 500 major outfalls (large municipalities) or 250 major outfalls
(medium municipalities) are selected; a field screening analysis shall be undertaken at these
major outfalls.
(E) Characterization plan. Information and a proposed program to meet the requirements of
paragraph (d)(2)(iii) of this section. Such description shall include: the location of outfalls or
field screening points appropriate for representative data collection under paragraph
(d)(2)(iii)(A) of this section, a description of why the outfall or field screening point is
representative, the seasons during which sampling is intended, a description of the sampling
equipment. The proposed location of outfalls or field screening points for such sampling should
reflect water quality concerns (see paragraph (d)(1)(iv)(C) of this section) to the extent
practicable.
(v) Management programs. (A) A description of the existing management programs to control
pollutants from the municipal separate storm sewer system. The description shall provide
information on existing structural and source controls, including operation and maintenance
measures for structural controls, that are currently being implemented. Such controls may
include, but are not limited to: Procedures to control pollution resulting from construction
activities; floodplain management controls; wetland protection measures; best management
practices for new subdivisions; and emergency spill response programs. The description may
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address controls established under State law as well as local requirements.
(B) A description of the existing program to identify illicit connections to the municipal storm
sewer system. The description should include inspection procedures and methods for detecting
and preventing illicit discharges, and describe areas where this program has been implemented.
(vi) Fiscal resources. (A) A description of the financial resources currently available to the
municipality to complete part 2 of the permit application. A description of the municipality's
budget for existing storm water programs, including an overview of the municipality's financial
resources and budget, including overall indebtedness and assets, and sources of funds for storm
water programs.
(2) Part 2. Part 2 of the application shall consist of:
(i) Adequate legal authority. A demonstration that the applicant can operate pursuant to legal
authority established by statute, ordinance or series of contracts which authorizes or enables the
applicant at a minimum to:
(A) Control through ordinance, permit, contract, order or similar means, the contribution of
pollutants to the municipal storm sewer by storm water discharges associated with industrial
activity and the quality of storm water discharged from sites of industrial activity;
(B) Prohibit through ordinance, order or similar means, illicit discharges to the municipal
separate storm sewer;
(C) Control through ordinance, order or similar means the discharge to a municipal separate
storm sewer of spills, dumping or disposal of materials other than storm water;
(D) Control through interagency agreements among coapplicants the contribution of pollutants
from one portion of the municipal system to another portion of the municipal system;
(E) Require compliance with conditions in ordinances, permits, contracts or orders; and
(F) Carry out all inspection, surveillance and monitoring procedures necessary to determine
compliance and noncompliance with permit conditions including the prohibition on illicit
discharges to the municipal separate storm sewer.
(ii) Source identification. The location of any major outfall that discharges to waters of the
United States that was not reported under paragraph (d)(1)(iii)(B)(1) of this section. Provide an
inventory, organized by watershed of the name and address, and a description (such as SIC
codes) which best reflects the principal products or services provided by each facility which may
discharge, to the municipal separate storm sewer, storm water associated with industrial activity;
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(iii) Characterization data. When "quantitative data" for a pollutant are required under paragraph
(d)(2)(iii)(A)(3) of this section, the applicant must collect a sample of effluent in accordance
with § 122.21(g)(7) and analyze it for the pollutant in accordance with analytical methods
approved under part 136 of this chapter. When no analytical method is approved the applicant
may use any suitable method but must provide a description of the method. The applicant must
provide information characterizing the quality and quantity of discharges covered in the permit
application, including:
(A) Quantitative data from representative outfalls designated by the Director (based on
information received in part 1 of the application, the Director shall designate between five and
ten outfalls or field screening points as representative of the commercial, residential and
industrial land use activities of the drainage area contributing to the system or, where there are
less than five outfalls covered in the application, the Director shall designate all outfalls)
developed as follows:
(1) For each outfall or field screening point designated under this subparagraph, samples shall be
collected of storm water discharges from three storm events occurring at least one month apart in
accordance with the requirements at § 122.21(g)(7) (the Director may allow exemptions to
sampling three storm events when climatic conditions create good cause for such exemptions);
(2) A narrative description shall be provided of the date and duration of the storm event(s)
sampled, rainfall estimates of the storm event which generated the sampled discharge and the
duration between the storm event sampled and the end of the previous measurable (greater than
0.1 inch rainfall) storm event;
(3) For samples collected and described under paragraphs (d)(2)(iii) (A)(1) and (A)(2) of this
section, quantitative data shall be provided for: the organic pollutants listed in Table II; the
pollutants listed in Table III (toxic metals, cyanide, and total phenols) of appendix D of 40 CFR
part 122, and for the following pollutants:
Total suspended solids (TSS)
Total dissolved solids (TDS)
COD
BOD[5]
Oil and grease
Fecal coliform
Fecal streptococcus
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pH
Total Kjeldahl nitrogen
Nitrate plus nitrite
Dissolved phosphorus
Total ammonia plus organic nitrogen
Total phosphorus
(4) Additional limited quantitative data required by the Director for determining permit
conditions (the Director may require that quantitative data shall be provided for additional
parameters, and may establish sampling conditions such as the location, season of sample
collection, form of precipitation (snow melt, rainfall) and other parameters necessary to insure
representativeness);
(B) Estimates of the annual pollutant load of the cumulative discharges to waters of the United
States from all identified municipal outfalls and the event mean concentration of the cumulative
discharges to waters of the United States from all identified municipal outfalls during a storm
event (as described under § 122.21(c)(7)) for BOD[sub]5, COD, TSS, dissolved solids, total
nitrogen, total ammonia plus organic nitrogen, total phosphorus, dissolved phosphorus,
cadmium, copper, lead, and zinc. Estimates shall be accompanied by a description of the
procedures for estimating constituent loads and concentrations, including any modelling, data
analysis, and calculation methods;
(C) A proposed schedule to provide estimates for each major outfall identified in either
paragraph (d)(2)(ii) or (d)(1)(iii)(B)(1) of this section of the seasonal pollutant load and of the
event mean concentration of a representative storm for any constituent detected in any sample
required under paragraph (d)(2)(iii)(A) of this section; and
(D) A proposed monitoring program for representative data collection for the term of the permit
that describes the location of outfalls or field screening points to be sampled (or the location of
instream stations), why the location is representative, the frequency of sampling, parameters to
be sampled, and a description of sampling equipment.
(iv) Proposed management program. A proposed management program covers the duration of
the permit. It shall include a comprehensive planning process which involves public participation
and where necessary intergovernmental coordination, to reduce the discharge of pollutants to the
maximum extent practicable using management practices, control techniques and system, design
and engineering methods, and such other provisions which are appropriate. The program shall
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also include a description of staff and equipment available to implement the program. Separate
proposed programs may be submitted by each coapplicant. Proposed programs may impose
controls on a systemwide basis, a watershed basis, a jurisdiction basis, or on individual outfalls.
Proposed programs will be considered by the Director when developing permit conditions to
reduce pollutants in discharges to the maximum extent practicable. Proposed management
programs shall describe priorities for implementing controls. Such programs shall be based on:
(A) A description of structural and source control measures to reduce pollutants from runoff
from commercial and residential areas that are discharged from the municipal storm sewer
system that are to be implemented during the life of the permit, accompanied with an estimate of
the expected reduction of pollutant loads and a proposed schedule for implementing such
controls. At a minimum, the description shall include:
(1) A description of maintenance activities and a maintenance schedule for structural controls to
reduce pollutants (including floatables) in discharges from municipal separate storm sewers;
(2) A description of planning procedures including a comprehensive master plan to develop,
implement and enforce controls to reduce the discharge of pollutants from municipal separate
storm sewers which receive discharges from areas of new development and significant
redevelopment. Such plan shall address controls to reduce pollutants in discharges from
municipal separate storm sewers after construction is completed. (Controls to reduce pollutants
in discharges from municipal separate storm sewers containing construction site runoff are
addressed in paragraph (d)(2)(iv)(D) of this section;
(3) A description of practices for operating and maintaining public streets, roads and highways
and procedures for reducing the impact on receiving waters of discharges from municipal storm
sewer systems, including pollutants discharged as a result of deicing activities;
(4) A description of procedures to assure that flood management projects assess the impacts on
the water quality of receiving water bodies and that existing structural flood control devices have
been evaluated to determine if retrofitting the device to provide additional pollutant removal
from storm water is feasible;
(5) A description of a program to monitor pollutants in runoff from operating or closed
municipal landfills or other treatment, storage or disposal facilities for municipal waste, which
shall identify priorities and procedures for inspections and establishing and implementing control
measures for such discharges (this program can be coordinated with the program developed
under paragraph (d)(2)(iv)(C) of this section); and
(6) A description of a program to reduce to the maximum extent practicable, pollutants in
discharges from municipal separate storm sewers associated with the application of pesticides,
herbicides and fertilizer which will include, as appropriate, controls such as educational
activities, permits, certifications and other measures for commercial applicators and distributors,
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and controls for application in public right-of-ways and at municipal facilities.
(B) A description of a program, including a schedule, to detect and remove (or require the
discharger to the municipal separate storm sewer to obtain a separate NPDES permit for) illicit
discharges and improper disposal into the storm sewer. The proposed program shall include:
(1) A description of a program, including inspections, to implement and enforce an ordinance,
orders or similar means to prevent illicit discharges to the municipal separate storm sewer
system; this program description shall address all types of illicit discharges, however the
following category of non-storm water discharges or flows shall be addressed where such
discharges are identified by the municipality as sources of pollutants to waters of the United
States: water line flushing, landscape irrigation, diverted stream flows, rising ground waters,
uncontaminated ground water infiltration (as defined at 40 CFR 35.2005(20)) to separate storm
sewers, uncontaminated pumped ground water, discharges from potable water sources,
foundation drains, air conditioning condensation, irrigation water, springs, water from crawl
space pumps, footing drains, lawn watering, individual residential car washing, flows from
riparian habitats and wetlands, dechlorinated swimming pool discharges, and street wash water
(program descriptions shall address discharges or flows from fire fighting only where such
discharges or flows are identified as significant sources of pollutants to waters of the United
States);
(2) A description of procedures to conduct on-going field screening activities during the life of
the permit, including areas or locations that will be evaluated by such field screens;
(3) A description of procedures to be followed to investigate portions of the separate storm sewer
system that, based on the results of the field screen, or other appropriate information, indicate a
reasonable potential of containing illicit discharges or other sources of non-storm water (such
procedures may include: sampling procedures for constituents such as fecal coliform, fecal
streptococcus, surfactants (MBAS), residual chlorine, fluorides and potassium; testing with
fluorometric dyes; or conducting in storm sewer inspections where safety and other
considerations allow. Such description shall include the location of storm sewers that have been
identified for such evaluation);
(4) A description of procedures to prevent, contain, and respond to spills that may discharge into
the municipal separate storm sewer;
(5) A description of a program to promote, publicize, and facilitate public reporting of the
presence of illicit discharges or water quality impacts associated with discharges from municipal
separate storm sewers;
(6) A description of educational activities, public information activities, and other appropriate
activities to facilitate the proper management and disposal of used oil and toxic materials; and
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(7) A description of controls to limit infiltration of seepage from municipal sanitary sewers to
municipal separate storm sewer systems where necessary;
(C) A description of a program to monitor and control pollutants in storm water discharges to
municipal systems from municipal landfills, hazardous waste treatment, disposal and recovery
facilities, industrial facilities that are subject to section 313 of title III of the Superfund
Amendments and Reauthorization Act of 1986 (SARA), and industrial facilities that the
municipal permit applicant determines are contributing a substantial pollutant loading to the
municipal storm sewer system. The program shall:
(1) Identify priorities and procedures for inspections and establishing and implementing control
measures for such discharges;
(2) Describe a monitoring program for storm water discharges associated with the industrial
facilities identified in paragraph (d)(2)(iv)(C) of this section, to be implemented during the term
of the permit, including the submission of quantitative data on the following constituents: Any
pollutants limited in effluent guidelines subcategories, where applicable; any pollutant listed in
an existing NPDES permit for a facility; oil and grease, COD, pH, BOD5, TSS, total phosphorus,
total Kjeldahl nitrogen, nitrate plus nitrite nitrogen, and any information on discharges required
under § 122.21(g)(7) (vi) and (vii).
(D) A description of a program to implement and maintain structural and non-structural best
management practices to reduce pollutants in storm water runoff from construction sites to the
municipal storm sewer system, which shall include:
(1) A description of procedures for site planning which incorporate consideration of potential
water quality impacts;
(2) A description of requirements for nonstructural and structural best management practices;
(3) A description of procedures for identifying priorities for inspecting sites and enforcing
control measures which consider the nature of the construction activity, topography, and the
characteristics of soils and receiving water quality; and
(4) A description of appropriate educational and training measures for construction site
operators.
(v) Assessment of controls. Estimated reductions in loadings of pollutants from discharges of
municipal storm sewer constituents from municipal storm sewer systems expected as the result
of the municipal storm water quality management program. The assessment shall also identify
known impacts of storm water controls on ground water.
(vi) Fiscal analysis. For each fiscal year to be covered by the permit, a fiscal analysis of the
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necessary capital and operation and maintenance expenditures necessary to accomplish the
activities of the programs under paragraphs (d)(2) (iii) and (iv) of this section. Such analysis
shall include a description of the source of funds that are proposed to meet the necessary
expenditures, including legal restrictions on the use of such funds.
(vii) Where more than one legal entity submits an application, the application shall contain a
description of the roles and responsibilities of each legal entity and procedures to ensure
effective coordination.
(viii) Where requirements under paragraph (d)(1)(iv)(E), (d)(2)(ii), (d)(2)(iii)(B) and (d)(2)(iv) of
this section are not practicable or are not applicable, the Director may exclude any operator of a
discharge from a municipal separate storm sewer which is designated under paragraph (a)(1)(v),
(b)(4)(ii) or (b)(7)(ii) of this section from such requirements. The Director shall not exclude the
operator of a discharge from a municipal separate storm sewer identified in appendix F, G, H or I
of part 122, from any of the permit application requirements under this paragraph except where
authorized under this section.
(e) Application deadlines. Any operator of a point source required to obtain a permit under this
section that does not have an effective NPDES permit authorizing discharges from its storm
water outfalls shall submit an application in accordance with the following deadlines:
(1) Storm water discharges associated with industrial activity. (i) Except as provided in
paragraph (e)(1)(ii) of this section, for any storm water discharge associated with industrial
activity identified in paragraphs (b)(14)(i) through (xi) of this section, that is not part of a group
application as described in paragraph (c)(2) of this section or that is not authorized by a storm
water general permit, a permit application made pursuant to paragraph (c) of this section must be
submitted to the Director by October 1, 1992;
(ii) For any storm water discharge associated with industrial activity from a facility that is owned
or operated by a municipality with a population of less than 100,000 that is not authorized by a
general or individual permit, other than an airport, powerplant, or uncontrolled sanitary landfill,
the permit application must be submitted to the Director by March 10, 2003.
(2) For any group application submitted in accordance with paragraph (c)(2) of this section:
(i) Part 1. (A) Except as provided in paragraph (e)(2)(i)(B) of this section, part 1 of the
application shall be submitted to the Director, Office of Wastewater Enforcement and
Compliance by September 30, 1991;
(B) Any municipality with a population of less than 250,000 shall not be required to submit a
part 1 application before May 18, 1992.
(C) For any storm water discharge associated with industrial activity from a facility that is owned
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or operated by a municipality with a population of less than 100,000 other than an airport,
powerplant, or uncontrolled sanitary landfill, permit applications requirements are reserved.
(ii) Based on information in the part 1 application, the Director will approve or deny the
members in the group application within 60 days after receiving part 1 of the group application.
(iii) Part 2. (A) Except as provided in paragraph (e)(2)(iii)(B) of this section, part 2 of the
application shall be submittted to the Director, Office of Wastewater Enforcement and
Compliance by October 1, 1992;
(B) Any municipality with a population of less than 250,000 shall not be required to submit a
part 1 application before May 17, 1993.
(C) For any storm water discharge associated with industrial activity from a facility that is owned
or operated by a municipality with a population of less than 100,000 other than an airport,
powerplant, or uncontrolled sanitary landfill, permit applications requirements are reserved.
(iv) Rejected facilities. (A) Except as provided in paragraph (e)(2)(iv)(B) of this section,
facilities that are rejected as members of the group shall submit an individual application (or
obtain coverage under an applicable general permit) no later than 12 months after the date of
receipt of the notice of rejection or October 1, 1992, whichever comes first.
(B) Facilities that are owned or operated by a municipality and that are rejected as members of
part 1 group application shall submit an individual application no later than 180 days after the
date of receipt of the notice of rejection or October 1, 1992, whichever is later.
(v) A facility listed under paragraph (b)(14) (i)-(xi) of this section may add on to a group
application submitted in accordance with paragraph (e)(2)(i) of this section at the discretion of
the Office of Water Enforcement and Permits, and only upon a showing of good cause by the
facility and the group applicant; the request for the addition of the facility shall be made no later
than February 18, 1992; the addition of the facility shall not cause the percentage of the facilities
that are required to submit quantitative data to be less than 10%, unless there are over 100
facilities in the group that are submitting quantitative data; approval to become part of group
application must be obtained from the group or the trade association representing the individual
facilities.
(3) For any discharge from a large municipal separate storm sewer system;
(i) Part 1 of the application shall be submitted to the Director by November 18, 1991;
(ii) Based on information received in the part 1 application the Director will approve or deny a
sampling plan under paragraph (d)(1)(iv)(E) of this section within 90 days after receiving the
part 1 application;
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(iii) Part 2 of the application shall be submitted to the Director by November 16, 1992.
(4) For any discharge from a medium municipal separate storm sewer system;
(i) Part 1 of the application shall be submitted to the Director by May 18, 1992.
(ii) Based on information received in the part 1 application the Director will approve or deny a
sampling plan under paragraph (d)(1)(iv)(E) of this section within 90 days after receiving the
part 1 application.
(iii) Part 2 of the application shall be submitted to the Director by May 17, 1993.
(5) A permit application shall be submitted to the Director within 180 days of notice, unless
permission for a later date is granted by the Director (see § 124.52(c) of this chapter), for:
(i) A storm water discharge that the Director, or in States with approved NPDES programs,
either the Director or the EPA Regional Administrator, determines that the discharge contributes
to a violation of a water quality standard or is a significant contributor of pollutants to waters of
the United States (see paragraphs (a)(1)(v) and (b)(15)(ii) of this section);
(ii) A storm water discharge subject to paragraph (c)(1)(v) of this section.
(6) Facilities with existing NPDES permits for storm water discharges associated with industrial
activity shall maintain existing permits. Facilities with permits for storm water discharges
associated with industrial activity which expire on or after May 18, 1992 shall submit a new
application in accordance with the requirements of 40 CFR 122.21 and 40 CFR 122.26(c) (Form
1, Form 2F, and other applicable Forms) 180 days before the expiration of such permits.
(7) The Director shall issue or deny permits for discharges composed entirely of storm water
under this section in accordance with the following schedule:
(i)(A) Except as provided in paragraph (e)(7)(i)(B) of this section, the Director shall issue or
deny permits for storm water discharges associated with industrial activity no later than October
1, 1993, or, for new sources or existing sources which fail to submit a complete permit
application by October 1, 1992, one year after receipt of a complete permit application;
(B) For any municipality with a population of less than 250,000 which submits a timely Part I
group application under paragraph (e)(2)(i)(B) of this section, the Director shall issue or deny
permits for storm water discharges associated with industrial activity no later than May 17, 1994,
or, for any such municipality which fails to submit a complete Part II group permit application
by May 17, 1993, one year after receipt of a complete permit application;
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(ii) The Director shall issue or deny permits for large municipal separate storm sewer systems no
later than November 16, 1993, or, for new sources or existing sources which fail to submit a
complete permit application by November 16, 1992, one year after receipt of a complete permit
application;
(iii) The Director shall issue or deny permits for medium municipal separate storm sewer
systems no later than May 17, 1994, or, for new sources or existing sources which fail to submit
a complete permit application by May 17, 1993, one year after receipt of a complete permit
application.
(8) For any storm water discharge associated with small construction activities identified in
paragraph (b)(15)(i) of this section, see § 122.21(c)(1). Discharges from these sources require
permit authorization by March 10, 2003, unless designated for coverage before then.
(9) For any discharge from a regulated small MS4, the permit application made under § 122.33
must be submitted to the Director by:
(i) March 10, 2003 if designated under § 122.32(a)(1) unless your MS4 serves a jurisdiction with
a population under 10,000 and the NPDES permitting authority has established a phasing
schedule under § 123.35(d)(3) (see § 122.33(c)(1)); or
(ii) Within 180 days of notice, unless the NPDES permitting authority grants a later date, if
designated under § 122.32(a)(2) (see § 122.33(c)(2)).
(f) Petitions. (1) Any operator of a municipal separate storm sewer system may petition the
Director to require a separate NPDES permit (or a permit issued under an approved NPDES
State program) for any discharge into the municipal separate storm sewer system.
(2) Any person may petition the Director to require a NPDES permit for a discharge which is
composed entirely of storm water which contributes to a violation of a water quality standard or
is a significant contributor of pollutants to waters of the United States.
(3) The owner or operator of a municipal separate storm sewer system may petition the Director
to reduce the Census estimates of the population served by such separate system to account for
storm water discharged to combined sewers as defined by 40 CFR 35.2005(b)(11) that is treated
in a publicly owned treatment works. In municipalities in which combined sewers are operated,
the Census estimates of population may be reduced proportional to the fraction, based on
estimated lengths, of the length of combined sewers over the sum of the length of combined
sewers and municipal separate storm sewers where an applicant has submitted the NPDES
permit number associated with each discharge point and a map indicating areas served by
combined sewers and the location of any combined sewer overflow discharge point.
(4) Any person may petition the Director for the designation of a large, medium, or small

Am. Apx. 92

municipal separate storm sewer system as defined by paragraph (b)(4)(iv), (b)(7)(iv), or (b)(16)
of this section.
(5) The Director shall make a final determination on any petition received under this section
within 90 days after receiving the petition with the exception of petitions to designate a small
MS4 in which case the Director shall make a final determination on the petition within 180 days
after its receipt.
(g) Conditional exclusion for "no exposure" of industrial activities and materials to storm water.
Discharges composed entirely of storm water are not storm water discharges associated with
industrial activity if there is "no exposure" of industrial materials and activities to rain, snow,
snowmelt and/or runoff, and the discharger satisfies the conditions in paragraphs (g)(1) through
(g)(4) of this section. "No exposure" means that all industrial materials and activities are
protected by a storm resistant shelter to prevent exposure to rain, snow, snowmelt, and/or runoff.
Industrial materials or activities include, but are not limited to, material handling equipment or
activities, industrial machinery, raw materials, intermediate products, by-products, final
products, or waste products. Material handling activities include the storage, loading and
unloading, transportation, or conveyance of any raw material, intermediate product, final product
or waste product.
(1) Qualification. To qualify for this exclusion, the operator of the discharge must:
(i) Provide a storm resistant shelter to protect industrial materials and activities from exposure to
rain, snow, snow melt, and runoff;
(ii) Complete and sign (according to § 122.22) a certification that there are no discharges of
storm water contaminated by exposure to industrial materials and activities from the entire
facility, except as provided in paragraph (g)(2) of this section;
(iii) Submit the signed certification to the NPDES permitting authority once every five years;
(iv) Allow the Director to inspect the facility to determine compliance with the "no exposure"
conditions;
(v) Allow the Director to make any "no exposure" inspection reports available to the public upon
request; and
(vi) For facilities that discharge through an MS4, upon request, submit a copy of the certification
of "no exposure" to the MS4 operator, as well as allow inspection and public reporting by the
MS4 operator.
(2) Industrial materials and activities not requiring storm resistant shelter. To qualify for this
exclusion, storm resistant shelter is not required for:
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(i) Drums, barrels, tanks, and similar containers that are tightly sealed, provided those containers
are not deteriorated and do not leak ("Sealed" means banded or otherwise secured and without
operational taps or valves);
(ii) Adequately maintained vehicles used in material handling; and
(iii) Final products, other than products that would be mobilized in storm water discharge (e.g.,
rock salt).
(3) Limitations. (i) Storm water discharges from construction activities identified in paragraphs
(b)(14)(x) and (b)(15) are not eligible for this conditional exclusion.
(ii) This conditional exclusion from the requirement for an NPDES permit is available on a
facility-wide basis only, not for individual outfalls. If a facility has some discharges of storm
water that would otherwise be "no exposure" discharges, individual permit requirements should
be adjusted accordingly.
(iii) If circumstances change and industrial materials or activities become exposed to rain, snow,
snow melt, and/or runoff, the conditions for this exclusion no longer apply. In such cases, the
discharge becomes subject to enforcement for un-permitted discharge. Any conditionally exempt
discharger who anticipates changes in circumstances should apply for and obtain permit
authorization prior to the change of circumstances.
(iv) Notwithstanding the provisions of this paragraph, the NPDES permitting authority retains
the authority to require permit authorization (and deny this exclusion) upon making a
determination that the discharge causes, has a reasonable potential to cause, or contributes to an
instream excursion above an applicable water quality standard, including designated uses.
(4) Certification. The no exposure certification must require the submission of the following
information, at a minimum, to aid the NPDES permitting authority in determining if the facility
qualifies for the no exposure exclusion:
(i) The legal name, address and phone number of the discharger (see § 122.21(b));
(ii) The facility name and address, the county name and the latitude and longitude where the
facility is located;
(iii) The certification must indicate that none of the following materials or activities are, or will
be in the foreseeable future, exposed to precipitation:
(A) Using, storing or cleaning industrial machinery or equipment, and areas where residuals
from using, storing or cleaning industrial machinery or equipment remain and are exposed to
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storm water;
(B) Materials or residuals on the ground or in storm water inlets from spills/leaks;
(C) Materials or products from past industrial activity;
(D) Material handling equipment (except adequately maintained vehicles);
(E) Materials or products during loading/unloading or transporting activities;
(F) Materials or products stored outdoors (except final products intended for outside use, e.g.,
new cars, where exposure to storm water does not result in the discharge of pollutants);
(G) Materials contained in open, deteriorated or leaking storage drums, barrels, tanks, and
similar containers;
(H) Materials or products handled/stored on roads or railways owned or maintained by the
discharger;
(I) Waste material (except waste in covered, non-leaking containers, e.g., dumpsters);
(J) Application or disposal of process wastewater (unless otherwise permitted); and
(K) Particulate matter or visible deposits of residuals from roof stacks/vents not otherwise
regulated, i.e., under an air quality control permit, and evident in the storm water outflow;
(iv) All "no exposure" certifications must include the following certification statement, and be
signed in accordance with the signatory requirements of § 122.22: "I certify under penalty of law
that I have read and understand the eligibility requirements for claiming a condition of "no
exposure" and obtaining an exclusion from NPDES storm water permitting; and that there are no
discharges of storm water contaminated by exposure to industrial activities or materials from the
industrial facility identified in this document (except as allowed under paragraph (g)(2)) of this
section. I understand that I am obligated to submit a no exposure certification form once every
five years to the NPDES permitting authority and, if requested, to the operator of the local MS4
into which this facility discharges (where applicable). I understand that I must allow the NPDES
permitting authority, or MS4 operator where the discharge is into the local MS4, to perform
inspections to confirm the condition of no exposure and to make such inspection reports publicly
available upon request. I understand that I must obtain coverage under an NPDES permit prior to
any point source discharge of storm water from the facility. I certify under penalty of law that
this document and all attachments were prepared under my direction or supervision in
accordance with a system designed to assure that qualified personnel properly gathered and
evaluated the information submitted. Based upon my inquiry of the person or persons who
manage the system, or those persons directly involved in gathering the information, the
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information submitted is to the best of my knowledge and belief true, accurate and complete. I
am aware there are significant penalties for submitting false information, including the
possibility of fine and imprisonment for knowing violations."
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§ 122.44 Establishing limitations, standards, and other permit conditions (applicable to State
NPDES programs, see § 123.25).

In addition to the conditions established under § 122.43(a), each NPDES permit shall include
conditions meeting the following requirements when applicable.
(a)(1) Technology-based effluent limitations and standards based on: effluent limitations and
standards promulgated under section 301 of the CWA, or new source performance standards
promulgated under section 306 of CWA, on case-by-case effluent limitations determined under
section 402(a)(1) of CWA, or a combination of the three, in accordance with § 125.3 of this
chapter. For new sources or new dischargers, these technology based limitations and standards
are subject to the provisions of § 122.29(d) (protection period).
(2) Monitoring waivers for certain guideline-listed pollutants.
(i) The Director may authorize a discharger subject to technology-based effluent limitations
guidelines and standards in an NPDES permit to forego sampling of a pollutant found at 40 CFR
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Subchapter N of this chapter if the discharger has demonstrated through sampling and other
technical factors that the pollutant is not present in the discharge or is present only at background
levels from intake water and without any increase in the pollutant due to activities of the
discharger.
(ii) This waiver is good only for the term of the permit and is not available during the term of the
first permit issued to a discharger.
(iii) Any request for this waiver must be submitted when applying for a reissued permit or
modification of a reissued permit. The request must demonstrate through sampling or other
technical information, including information generated during an earlier permit term that the
pollutant is not present in the discharge or is present only at background levels from intake water
and without any increase in the pollutant due to activities of the discharger.
(iv) Any grant of the monitoring waiver must be included in the permit as an express permit
condition and the reasons supporting the grant must be documented in the permit's fact sheet or
statement of basis.
(v) This provision does not supersede certification processes and requirements already
established in existing effluent limitations guidelines and standards.
(b)(1) Other effluent limitations and standards under sections 301, 302, 303, 307, 318 and 405 of
CWA. If any applicable toxic effluent standard or prohibition (including any schedule of
compliance specified in such effluent standard or prohibition) is promulgated under section
307(a) of CWA for a toxic pollutant and that standard or prohibition is more stringent than any
limitation on the pollutant in the permit, the Director shall institute proceedings under these
regulations to modify or revoke and reissue the permit to conform to the toxic effluent standard
or prohibition. See also § 122.41(a).
(2) Standards for sewage sludge use or disposal under section 405(d) of the CWA unless those
standards have been included in a permit issued under the appropriate provisions of subtitle C of
the Solid Waste Disposal Act, Part C of Safe Drinking Water Act, the Marine Protection,
Research, and Sanctuaries Act of 1972, or the Clean Air Act, or under State permit programs
approved by the Administrator. When there are no applicable standards for sewage sludge use or
disposal, the permit may include requirements developed on a case-by-case basis to protect
public health and the environment from any adverse effects which may occur from toxic
pollutants in sewage sludge. If any applicable standard for sewage sludge use or disposal is
promulgated under section 405(d) of the CWA and that standard is more stringent than any
limitation on the pollutant or practice in the permit, the Director may initiate proceedings under
these regulations to modify or revoke and reissue the permit to conform to the standard for
sewage sludge use or disposal.
(3) Requirements applicable to cooling water intake structures under section 316(b) of the CWA,
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in accordance with part 125, subparts I, J, and N of this chapter.
(c) Reopener clause: For any permit issued to a treatment works treating domestic sewage
(including "sludge-only facilities"), the Director shall include a reopener clause to incorporate
any applicable standard for sewage sludge use or disposal promulgated under section 405(d) of
the CWA. The Director may promptly modify or revoke and reissue any permit containing the
reopener clause required by this paragraph if the standard for sewage sludge use or disposal is
more stringent than any requirements for sludge use or disposal in the permit, or controls a
pollutant or practice not limited in the permit.
(d) Water quality standards and State requirements: any requirements in addition to or more
stringent than promulgated effluent limitations guidelines or standards under sections 301, 304,
306, 307, 318 and 405 of CWA necessary to:
(1) Achieve water quality standards established under section 303 of the CWA, including State
narrative criteria for water quality.
(i) Limitations must control all pollutants or pollutant parameters (either conventional,
nonconventional, or toxic pollutants) which the Director determines are or may be discharged at
a level which will cause, have the reasonable potential to cause, or contribute to an excursion
above any State water quality standard, including State narrative criteria for water quality.
(ii) When determining whether a discharge causes, has the reasonable potential to cause, or
contributes to an in-stream excursion above a narrative or numeric criteria within a State water
quality standard, the permitting authority shall use procedures which account for existing
controls on point and nonpoint sources of pollution, the variability of the pollutant or pollutant
parameter in the effluent, the sensitivity of the species to toxicity testing (when evaluating whole
effluent toxicity), and where appropriate, the dilution of the effluent in the receiving water.
(iii) When the permitting authority determines, using the procedures in paragraph (d)(1)(ii) of
this section, that a discharge causes, has the reasonable potential to cause, or contributes to an instream excursion above the allowable ambient concentration of a State numeric criteria within a
State water quality standard for an individual pollutant, the permit must contain effluent limits
for that pollutant.
(iv) When the permitting authority determines, using the procedures in paragraph (d)(1)(ii) of
this section, that a discharge causes, has the reasonable potential to cause, or contributes to an instream excursion above the numeric criterion for whole effluent toxicity, the permit must contain
effluent limits for whole effluent toxicity.
(v) Except as provided in this subparagraph, when the permitting authority determines, using the
procedures in paragraph (d)(1)(ii) of this section, toxicity testing data, or other information, that
a discharge causes, has the reasonable potential to cause, or contributes to an in-stream excursion
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above a narrative criterion within an applicable State water quality standard, the permit must
contain effluent limits for whole effluent toxicity. Limits on whole effluent toxicity are not
necessary where the permitting authority demonstrates in the fact sheet or statement of basis of
the NPDES permit, using the procedures in paragraph (d)(1)(ii) of this section, that chemicalspecific limits for the effluent are sufficient to attain and maintain applicable numeric and
narrative State water quality standards.
(vi) Where a State has not established a water quality criterion for a specific chemical pollutant
that is present in an effluent at a concentration that causes, has the reasonable potential to cause,
or contributes to an excursion above a narrative criterion within an applicable State water quality
standard, the permitting authority must establish effluent limits using one or more of the
following options:
(A) Establish effluent limits using a calculated numeric water quality criterion for the pollutant
which the permitting authority demonstrates will attain and maintain applicable narrative water
quality criteria and will fully protect the designated use. Such a criterion may be derived using a
proposed State criterion, or an explicit State policy or regulation interpreting its narrative water
quality criterion, supplemented with other relevant information which may include: EPA's Water
Quality Standards Handbook, October 1983, risk assessment data, exposure data, information
about the pollutant from the Food and Drug Administration, and current EPA criteria documents;
or
(B) Establish effluent limits on a case-by-case basis, using EPA's water quality criteria,
published under section 304(a) of the CWA, supplemented where necessary by other relevant
information; or
(C) Establish effluent limitations on an indicator parameter for the pollutant of concern,
provided:
(1) The permit identifies which pollutants are intended to be controlled by the use of the effluent
limitation;
(2) The fact sheet required by § 124.56 sets forth the basis for the limit, including a finding that
compliance with the effluent limit on the indicator parameter will result in controls on the
pollutant of concern which are sufficient to attain and maintain applicable water quality
standards;
(3) The permit requires all effluent and ambient monitoring necessary to show that during the
term of the permit the limit on the indicator parameter continues to attain and maintain
applicable water quality standards; and
(4) The permit contains a reopener clause allowing the permitting authority to modify or revoke
and reissue the permit if the limits on the indicator parameter no longer attain and maintain
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applicable water quality standards.
(vii) When developing water quality-based effluent limits under this paragraph the permitting
authority shall ensure that:
(A) The level of water quality to be achieved by limits on point sources established under this
paragraph is derived from, and complies with all applicable water quality standards; and
(B) Effluent limits developed to protect a narrative water quality criterion, a numeric water
quality criterion, or both, are consistent with the assumptions and requirements of any available
wasteload allocation for the discharge prepared by the State and approved by EPA pursuant to 40
CFR 130.7.
(2) Attain or maintain a specified water quality through water quality related effluent limits
established under section 302 of CWA;
(3) Conform to the conditions to a State certification under section 401 of the CWA that meets
the requirements of § 124.53 when EPA is the permitting authority. If a State certification is
stayed by a court of competent jurisdiction or an appropriate State board or agency, EPA shall
notify the State that the Agency will deem certification waived unless a finally effective State
certification is received within sixty days from the date of the notice. If the State does not
forward a finally effective certification within the sixty day period, EPA shall include conditions
in the permit that may be necessary to meet EPA's obligation under section 301(b)(1)(C) of the
CWA;
(4) Conform to applicable water quality requirements under section 401(a)(2) of CWA when the
discharge affects a State other than the certifying State;
(5) Incorporate any more stringent limitations, treatment standards, or schedule of compliance
requirements established under Federal or State law or regulations in accordance with section
301(b)(1)(C) of CWA;
(6) Ensure consistency with the requirements of a Water Quality Management plan approved by
EPA under section 208(b) of CWA;
(7) Incorporate section 403(c) criteria under part 125, subpart M, for ocean discharges;
(8) Incorporate alternative effluent limitations or standards where warranted by "fundamentally
different factors," under 40 CFR part 125, subpart D;
(9) Incorporate any other appropriate requirements, conditions, or limitations (other than effluent
limitations) into a new source permit to the extent allowed by the National Environmental Policy
Act, 42 U.S.C. 4321 et seq. and section 511 of the CWA, when EPA is the permit issuing
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authority. (See § 122.29(c)).
(e) Technology-based controls for toxic pollutants. Limitations established under paragraphs (a),
(b), or (d) of this section, to control pollutants meeting the criteria listed in paragraph (e)(1) of
this section. Limitations will be established in accordance with paragraph (e)(2) of this section.
An explanation of the development of these limitations shall be included in the fact sheet under §
124.56(b)(1)(i).
(1) Limitations must control all toxic pollutants which the Director determines (based on
information reported in a permit application under § 122.21(g)(7) or in a notification under §
122.42(a)(1) or on other information) are or may be discharged at a level greater than the level
which can be achieved by the technology-based treatment requirements appropriate to the
permittee under § 125.3(c) of this chapter; or
(2) The requirement that the limitations control the pollutants meeting the criteria of paragraph
(e)(1) of this section will be satisfied by:
(i) Limitations on those pollutants; or
(ii) Limitations on other pollutants which, in the judgment of the Director, will provide treatment
of the pollutants under paragraph (e)(1) of this section to the levels required by § 125.3(c).
(f) Notification level. A "notification level" which exceeds the notification level of §
122.42(a)(1)(i), (ii) or (iii), upon a petition from the permittee or on the Director's initiative. This
new notification level may not exceed the level which can be achieved by the technology-based
treatment requirements appropriate to the permittee under § 125.3(c)
(g) Twenty-four hour reporting. Pollutants for which the permittee must report violations of
maximum daily discharge limitations under § 122.41(1)(6)(ii)(C) (24-hour reporting) shall be
listed in the permit. This list shall include any toxic pollutant or hazardous substance, or any
pollutant specifically identified as the method to control a toxic pollutant or hazardous substance.
(h) Durations for permits, as set forth in § 122.46.
(i) Monitoring requirements. In addition to § 122.48, the following monitoring requirements:
(1) To assure compliance with permit limitations, requirements to monitor:
(i) The mass (or other measurement specified in the permit) for each pollutant limited in the
permit;
(ii) The volume of effluent discharged from each outfall;
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(iii) Other measurements as appropriate including pollutants in internal waste streams under §
122.45(i); pollutants in intake water for net limitations under § 122.45(f); frequency, rate of
discharge, etc., for noncontinuous discharges under § 122.45(e); pollutants subject to notification
requirements under § 122.42(a); and pollutants in sewage sludge or other monitoring as specified
in 40 CFR part 503; or as determined to be necessary on a case-by-case basis pursuant to section
405(d)(4) of the CWA.
(iv) According to test procedures approved under 40 CFR Part 136 for the analyses of pollutants
or another method is required under 40 CFR subchapters N or O. In the case of pollutants for
which there are no approved methods under 40 CFR Part 136 or otherwise required under 40
CFR subchapters N or O, monitoring must be conducted according to a test procedure specified
in the permit for such pollutants.
(2) Except as provided in paragraphs (i)(4) and (i)(5) of this section, requirements to report
monitoring results shall be established on a case-by-case basis with a frequency dependent on the
nature and effect of the discharge, but in no case less than once a year. For sewage sludge use or
disposal practices, requirements to monitor and report results shall be established on a case-bycase basis with a frequency dependent on the nature and effect of the sewage sludge use or
disposal practice; minimally this shall be as specified in 40 CFR part 503 (where applicable), but
in no case less than once a year.
(3) Requirements to report monitoring results for storm water discharges associated with
industrial activity which are subject to an effluent limitation guideline shall be established on a
case-by-case basis with a frequency dependent on the nature and effect of the discharge, but in
no case less than once a year.
(4) Requirements to report monitoring results for storm water discharges associated with
industrial activity (other than those addressed in paragraph (i)(3) of this section) shall be
established on a case-by-case basis with a frequency dependent on the nature and effect of the
discharge. At a minimum, a permit for such a discharge must require:
(i) The discharger to conduct an annual inspection of the facility site to identify areas
contributing to a storm water discharge associated with industrial activity and evaluate whether
measures to reduce pollutant loadings identified in a storm water pollution prevention plan are
adequate and properly implemented in accordance with the terms of the permit or whether
additional control measures are needed;
(ii) The discharger to maintain for a period of three years a record summarizing the results of the
inspection and a certification that the facility is in compliance with the plan and the permit, and
identifying any incidents of non-compliance;
(iii) Such report and certification be signed in accordance with § 122.22; and
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(iv) Permits for storm water discharges associated with industrial activity from inactive mining
operations may, where annual inspections are impracticable, require certification once every
three years by a Registered Professional Engineer that the facility is in compliance with the
permit, or alternative requirements.
(5) Permits which do not require the submittal of monitoring result reports at least annually shall
require that the permittee report all instances of noncompliance not reported under § 122.41(l)
(1), (4), (5), and (6) at least annually.
(j) Pretreatment program for POTWs. Requirements for POTWs to:
(1) Identify, in terms of character and volume of pollutants, any Significant Industrial Users
discharging into the POTW subject to Pretreatment Standards under section 307(b) of CWA and
40 CFR part 403.
(2)(i) Submit a local program when required by and in accordance with 40 CFR part 403 to
assure compliance with pretreatment standards to the extent applicable under section 307(b). The
local program shall be incorporated into the permit as described in 40 CFR part 403. The
program must require all indirect dischargers to the POTW to comply with the reporting
requirements of 40 CFR part 403.
(ii) Provide a written technical evaluation of the need to revise local limits under 40 CFR
403.5(c)(1), following permit issuance or reissuance.
(3) For POTWs which are "sludge-only facilities," a requirement to develop a pretreatment
program under 40 CFR part 403 when the Director determines that a pretreatment program is
necessary to assure compliance with Section 405(d) of the CWA.
(k) Best management practices (BMPs) to control or abate the discharge of pollutants when:
(1) Authorized under section 304(e) of the CWA for the control of toxic pollutants and
hazardous substances from ancillary industrial activities;
(2) Authorized under section 402(p) of the CWA for the control of storm water discharges;
(3) Numeric effluent limitations are infeasible; or
(4) The practices are reasonably necessary to achieve effluent limitations and standards or to
carry out the purposes and intent of the CWA.
NOTE TO PARAGRAPH (k)(4): Additional technical information on BMPs and the elements of
BMPs is contained in the following documents: Guidance Manual for Developing Best
Management Practices (BMPs), October 1993, EPA No. 833/B-93-004, NTIS No. PB 94-
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178324, ERIC No. W498); Storm Water Management for Construction Activities: Developing
Pollution Prevention Plans and Best Management Practices, September 1992, EPA No. 832/R92-005, NTIS No. PB 92-235951, ERIC No. N482); Storm Water Management for Construction
Activities, Developing Pollution Prevention Plans and Best Management Practices: Summary
Guidance, EPA No. 833/R-92-001, NTIS No. PB 93-223550; ERIC No. W139; Storm Water
Management for Industrial Activities, Developing Pollution Prevention Plans and Best
Management Practices, September 1992; EPA 832/R-92-006, NTIS No. PB 92-235969, ERIC
No. N477; Storm Water Management for Industrial Activities, Developing Pollution Prevention
Plans and Best Management Practices: Summary Guidance, EPA 833/R-92-002, NTIS No. PB
94-133782; ERIC No. W492. Copies of those documents (or directions on how to obtain them)
can be obtained by contacting either the Office of Water Resource Center (using the EPA
document number as a reference) at (202) 260-7786; or the Educational Resources Information
Center (ERIC) (using the ERIC number as a reference) at (800) 276-0462. Updates of these
documents or additional BMP documents may also be available. A list of EPA BMP guidance
documents is available on the OWM Home Page at http://www.epa.gov/owm. In addition, States
may have BMP guidance documents.
These EPA guidance documents are listed here only for informational purposes; they are not
binding and EPA does not intend that these guidance documents have any mandatory, regulatory
effect by virtue of their listing in this note.
(l) Reissued permits. (1) Except as provided in paragraph (l)(2) of this section when a permit is
renewed or reissued, interim effluent limitations, standards or conditions must be at least as
stringent as the final effluent limitations, standards, or conditions in the previous permit (unless
the circumstances on which the previous permit was based have materially and substantially
changed since the time the permit was issued and would constitute cause for permit modification
or revocation and reissuance under § 122.62.)
(2) In the case of effluent limitations established on the basis of Section 402(a)(1)(B) of the
CWA, a permit may not be renewed, reissued, or modified on the basis of effluent guidelines
promulgated under section 304(b) subsequent to the original issuance of such permit, to contain
effluent limitations which are less stringent than the comparable effluent limitations in the
previous permit.
(i) Exceptions -- A permit with respect to which paragraph (l)(2) of this section applies may be
renewed, reissued, or modified to contain a less stringent effluent limitation applicable to a
pollutant, if -(A) Material and substantial alterations or additions to the permitted facility occurred after
permit issuance which justify the application of a less stringent effluent limitation;
(B)(1) Information is available which was not available at the time of permit issuance (other than
revised regulations, guidance, or test methods) and which would have justified the application of
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a less stringent effluent limitation at the time of permit issuance; or
(2) The Administrator determines that technical mistakes or mistaken interpretations of law were
made in issuing the permit under section 402(a)(1)(b);
(C) A less stringent effluent limitation is necessary because of events over which the permittee
has no control and for which there is no reasonably available remedy;
(D) The permittee has received a permit modification under section 301(c), 301(g), 301(h),
301(i), 301(k), 301(n), or 316(a); or
(E) The permittee has installed the treatment facilities required to meet the effluent limitations in
the previous permit and has properly operated and maintained the facilities but has nevertheless
been unable to achieve the previous effluent limitations, in which case the limitations in the
reviewed, reissued, or modified permit may reflect the level of pollutant control actually
achieved (but shall not be less stringent than required by effluent guidelines in effect at the time
of permit renewal, reissuance, or modification).
(ii) Limitations. In no event may a permit with respect to which paragraph (l)(2) of this section
applies be renewed, reissued, or modified to contain an effluent limitation which is less stringent
than required by effluent guidelines in effect at the time the permit is renewed, reissued, or
modified. In no event may such a permit to discharge into waters be renewed, issued, or
modified to contain a less stringent effluent limitation if the implementation of such limitation
would result in a violation of a water quality standard under section 303 applicable to such
waters.
(m) Privately owned treatment works. For a privately owned treatment works, any conditions
expressly applicable to any user, as a limited co-permittee, that may be necessary in the permit
issued to the treatment works to ensure compliance with applicable requirements under this part.
Alternatively, the Director may issue separate permits to the treatment works and to its users, or
may require a separate permit application from any user. The Director's decision to issue a permit
with no conditions applicable to any user, to impose conditions on one or more users, to issue
separate permits, or to require separate applications, and the basis for that decision, shall be
stated in the fact sheet for the draft permit for the treatment works.
(n) Grants. Any conditions imposed in grants made by the Administrator to POTWs under
sections 201 and 204 of CWA which are reasonably necessary for the achievement of effluent
limitations under section 301 of CWA.
(o) Sewage sludge. Requirements under section 405 of CWA governing the disposal of sewage
sludge from publicly owned treatment works or any other treatment works treating domestic
sewage for any use for which regulations have been established, in accordance with any
applicable regulations.
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(p) Coast Guard. When a permit is issued to a facility that may operate at certain times as a
means of transportation over water, a condition that the discharge shall comply with any
applicable regulations promulgated by the Secretary of the department in which the Coast Guard
is operating, that establish specifications for safe transportation, handling, carriage, and storage
of pollutants.
(q) Navigation. Any conditions that the Secretary of the Army considers necessary to ensure that
navigation and anchorage will not be substantially impaired, in accordance with § 124.59 of this
chapter.
(r) Great Lakes. When a permit is issued to a facility that discharges into the Great Lakes System
(as defined in 40 CFR 132.2), conditions promulgated by the State, Tribe, or EPA pursuant to 40
CFR part 132.
(s) Qualifying State, Tribal, or local programs. (1) For storm water discharges associated with
small construction activity identified in § 122.26(b)(15), the Director may include permit
conditions that incorporate qualifying State, Tribal, or local erosion and sediment control
program requirements by reference. Where a qualifying State, Tribal, or local program does not
include one or more of the elements in this paragraph (s)(1), then the Director must include those
elements as conditions in the permit. A qualifying State, Tribal, or local erosion and sediment
control program is one that includes:
(i) Requirements for construction site operators to implement appropriate erosion and sediment
control best management practices;
(ii) Requirements for construction site operators to control waste such as discarded building
materials, concrete truck washout, chemicals, litter, and sanitary waste at the construction site
that may cause adverse impacts to water quality;
(iii) Requirements for construction site operators to develop and implement a storm water
pollution prevention plan. (A storm water pollution prevention plan includes site descriptions,
descriptions of appropriate control measures, copies of approved State, Tribal or local
requirements, maintenance procedures, inspection procedures, and identification of non-storm
water discharges); and
(iv) Requirements to submit a site plan for review that incorporates consideration of potential
water quality impacts.
(2) For storm water discharges from construction activity identified in § 122.26(b)(14)(x), the
Director may include permit conditions that incorporate qualifying State, Tribal, or local erosion
and sediment control program requirements by reference. A qualifying State, Tribal or local
erosion and sediment control program is one that includes the elements listed in paragraph (s)(1)
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of this section and any additional requirements necessary to achieve the applicable technologybased standards of "best available technology" and "best conventional technology" based on the
best professional judgment of the permit writer.
HISTORY:
[48 FR 14153, Apr. 1, 1983, as amended at 49 FR 31842, Aug. 8, 1984; 49 FR 38049, Sept. 26,
1984; 50 FR 6940, Feb. 19, 1985; 50 FR 7912, Feb. 27, 1985; 54 FR 256, Jan. 4, 1989; 54 FR
18783, May 2, 1989; 54 FR 23895, June 2, 1989; 57 FR 11413, Apr. 2, 1992; 57 FR 33049, July
24, 1992; 60 FR 15386, Mar. 23, 1995; 64 FR 42434, 42469, Aug. 4, 1999, as corrected at 64 FR
43426, Aug. 10, 1999; 64 FR 68722, 68847, Dec. 8, 1999; 65 FR 30886, 30908, May 15, 2000;
65 FR 43586, 43661, July 13, 2000, withdrawn at 68 FR 13608, 13614, Mar. 19, 2003; 66 FR
53044, 53048, Oct. 18, 2001; 66 FR 65256, 65337, Dec. 18, 2001; 69 FR 41576, 41682, July 9,
2004; 70 FR 60134, 60191, Oct. 14, 2005; 71 FR 35006, 35040, June 16, 2006; 72 FR 11200,
11212, Mar. 12, 2007]
AUTHORITY:
The Clean Water Act, 33 U.S.C. 1251 et seq.
NOTES:
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§ 122.47 Schedules of compliance.

(a) General (applicable to State programs, see § 123.25). The permit may, when appropriate,
specify a schedule of compliance leading to compliance with CWA and regulations.
(1) Time for compliance. Any schedules of compliance under this section shall require
compliance as soon as possible, but not later than the applicable statutory deadline under the
CWA.
(2) The first NPDES permit issued to a new source or a new discharger shall contain a schedule
of compliance only when necessary to allow a reasonable opportunity to attain compliance with
requirements issued or revised after commencement of construction but less than three years
before commencement of the relevant discharge. For recommencing dischargers, a schedule of
compliance shall be available only when necessary to allow a reasonable opportunity to attain
compliance with requirements issued or revised less than three years before recommencement of
discharge.
(3) Interim dates. Except as provided in paragraph (b)(1)(ii) of this section, if a permit
establishes a schedule of compliance which exceeds 1 year from the date of permit issuance, the
schedule shall set forth interim requirements and the dates for their achievement.
(i) The time between interim dates shall not exceed 1 year, except that in the case of a schedule
for compliance with standards for sewage sludge use and disposal, the time between interim
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dates shall not exceed six months.
(ii) If the time necessary for completion of any interim requirement (such as the construction of a
control facility) is more than 1 year and is not readily divisible into stages for completion, the
permit shall specify interim dates for the submission of reports of progress toward completion of
the interim requirements and indicate a projected completion date.
Note: Examples of interim requirements include: (a) Submit a complete Step 1 construction grant
(for POTWs); (b) let a contract for construction of required facilities; (c) commence construction
of required facilities; (d) complete construction of required facilities.
(4) Reporting. The permit shall be written to require that no later than 14 days following each
interim date and the final date of compliance, the permittee shall notify the Director in writing of
its compliance or noncompliance with the interim or final requirements, or submit progress
reports if paragraph (a)(3)(ii) is applicable.
(b) Alternative schedules of compliance. An NPDES permit applicant or permittee may cease
conducting regulated activities (by terminating of direct discharge for NPDES sources) rather
than continuing to operate and meet permit requirements as follows:
(1) If the permittee decides to cease conducting regulated activities at a given time within the
term of a permit which has already been issued:
(i) The permit may be modified to contain a new or additional schedule leading to timely
cessation of activities; or
(ii) The permittee shall cease conducting permitted activities before non-compliance with any
interim or final compliance schedule requirement already specified in the permit.
(2) If the decision to cease conducting regulated activities is made before issuance of a permit
whose term will include the termination date, the permit shall contain a schedule leading to
termination which will ensure timely compliance with applicable requirements no later than the
statutory deadline.
(3) If the permittee is undecided whether to cease conducting regulated activities, the Director
may issue or modify a permit to contain two schedules as follows:
(i) Both schedules shall contain an identical interim deadline requiring a final decision on
whether to cease conducting regulated activities no later than a date which ensures sufficient
time to comply with applicable requirements in a timely manner if the decision is to continue
conducting regulated activities;
(ii) One schedule shall lead to timely compliance with applicable requirements, no later than the
statutory deadline;
(iii) The second schedule shall lead to cessation of regulated activities by a date which will
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ensure timely compliance with applicable requirements no later than the statutory deadline.
(iv) Each permit containing two schedules shall include a requirement that after the permittee has
made a final decision under paragraph (b)(3)(i) of this section it shall follow the schedule leading
to compliance if the decision is to continue conducting regulated activities, and follow the
schedule leading to termination if the decision is to cease conducting regulated activities.
(4) The applicant's or permittee's decision to cease conducting regulated activities shall be
evidenced by a firm public commitment satisfactory to the Director, such as a resolution of the
board of directors of a corporation.
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implementation policy, see: 71 FR 25504, May 1, 2006.]
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter 1 Findings, see: 74
FR 66496, Dec. 15, 2009.]
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter I Denials, see: 75 FR
49556, Aug. 13, 2010; 77 FR 42181, July 18, 2012.]

NOTES APPLICABLE TO ENTIRE PART:
[PUBLISHER'S NOTE: For Federal Register Citations concerning Part 122 policy statements,
see: 61 FR 41698, Aug. 9, 1998.]
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§ 122.48 Requirements for recording and reporting of monitoring results (applicable to State
programs, see § 123.25).

All permits shall specify:
(a) Requirements concerning the proper use, maintenance, and installation, when appropriate, of
monitoring equipment or methods (including biological monitoring methods when appropriate);
(b) Required monitoring including type, intervals, and frequency sufficient to yield data which
are representative of the monitored activity including, when appropriate, continuous monitoring;
(c) Applicable reporting requirements based upon the impact of the regulated activity and as
specified in § 122.44. Reporting shall be no less frequent than specified in the above regulation.
HISTORY:
[48 FR 14153, Apr. 1, 1983; 50 FR 6940, Feb. 19, 1985]
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AUTHORITY:
The Clean Water Act, 33 U.S.C. 1251 et seq.
NOTES:
NOTES APPLICABLE TO ENTIRE CHAPTER:
[PUBLISHER'S NOTE: Nomenclature changes to Chapter I appear at 65 FR 47323, 47324,
47325, Aug. 2, 2000.]
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter 1 Notice of
implementation policy, see: 71 FR 25504, May 1, 2006.]
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter 1 Findings, see: 74
FR 66496, Dec. 15, 2009.]
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter I Denials, see: 75 FR
49556, Aug. 13, 2010; 77 FR 42181, July 18, 2012.]

NOTES APPLICABLE TO ENTIRE PART:
[PUBLISHER'S NOTE: For Federal Register Citations concerning Part 122 policy statements,
see: 61 FR 41698, Aug. 9, 1998.]
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§ 122.62 Modification or revocation and reissuance of permits (applicable to State programs,
see § 123.25).

When the Director receives any information (for example, inspects the facility, receives
information submitted by the permittee as required in the permit (see § 122.41), receives a
request for modification or revocation and reissuance under § 124.5, or conducts a review of the
permit file) he or she may determine whether or not one or more of the causes listed in
paragraphs (a) and (b) of this section for modification or revocation and reissuance or both exist.
If cause exists, the Director may modify or revoke and reissue the permit accordingly, subject to
the limitations of § 124.5(c), and may request an updated application if necessary. When a permit
is modified, only the conditions subject to modification are reopened. If a permit is revoked and
reissued, the entire permit is reopened and subject to revision and the permit is reissued for a new
term. See § 124.5(c)(2). If cause does not exist under this section or § 122.63, the Director shall
not modify or revoke and reissue the permit. If a permit modification satisfies the criteria in §
122.63 for "minor modifications" the permit may be modified without a draft permit or public
review. Otherwise, a draft permit must be prepared and other procedures in part 124 (or
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procedures of an approved State program) followed.
(a) Causes for modification. The following are causes for modification but not revocation and
reissuance of permits except when the permittee requests or agrees.
(1) Alterations. There are material and substantial alterations or additions to the permitted facility
or activity (including a change or changes in the permittee's sludge use or disposal practice)
which occurred after permit issuance which justify the application of permit conditions that are
different or absent in the existing permit.
NOTE: Certain reconstruction activities may cause the new source provisions of § 122.29 to be
applicable.
(2) Information. The Director has received new information. Permits may be modified during
their terms for this cause only if the information was not available at the time of permit issuance
(other than revised regulations, guidance, or test methods) and would have justified the
application of different permit conditions at the time of issuance. For NPDES general permits (§
122.28) this cause includes any information indicating that cumulative effects on the
environment are unacceptable. For new source or new discharger NPDES permits §§ 122.21,
122.29), this cause shall include any significant information derived from effluent testing
required under § 122.21(k)(5)(vi) or § 122.21(h)(4)(iii) after issuance of the permit.
(3) New regulations. The standards or regulations on which the permit was based have been
changed by promulgation of amended standards or regulations or by judicial decision after the
permit was issued. Permits may be modified during their terms for this cause only as follows:
(i) For promulgation of amended standards or regulations, when:
(A) The permit condition requested to be modified was based on a promulgated effluent
limitation guideline, EPA approved or promulgated water quality standards, or the Secondary
Treatment Regulations under part 133; and
(B) EPA has revised, withdrawn, or modified that portion of the regulation or effluent limitation
guideline on which the permit condition was based, or has approved a State action with regard to
a water quality standard on which the permit condition was based; and
(C) A permittee requests modification in accordance with § 124.5 within ninety (90) days after
Federal Register notice of the action on which the request is based.
(ii) For judicial decisions, a court of competent jurisdiction has remanded and stayed EPA
promulgated regulations or effluent limitation guidelines, if the remand and stay concern that
portion of the regulations or guidelines on which the permit condition was based and a request is
filed by the permittee in accordance with § 124.5 within ninety (90) days of judicial remand.
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(iii) For changes based upon modified State certifications of NPDES permits, see § 124.55(b).
(4) Compliance schedules. The Director determines good cause exists for modification of a
compliance schedule, such as an act of God, strike, flood, or materials shortage or other events
over which the permittee has little or no control and for which there is no reasonably available
remedy. However, in no case may an NPDES compliance schedule be modified to extend
beyond an applicable CWA statutory deadline. See also § 122.63(c) (minor modifications) and
paragraph (a)(14) of this section (NPDES innovative technology).
(5) When the permittee has filed a request for a variance under CWA section 301(c), 301(g),
301(h), 301(i), 301(k), or 316(a) or for "fundamentally different factors" within the time
specified in § 122.21 or § 125.27(a).
(6) 307(a) toxics. When required to incorporate an applicable 307(a) toxic effluent standard or
prohibition (see § 122.44(b)).
(7) Reopener. When required by the "reopener" conditions in a permit, which are established in
the permit under § 122.44(b) (for CWA toxic effluent limitations and Standards for sewage
sludge use or disposal, see also § 122.44(c)) or 40 CFR 403.18(e) (Pretreatment program).
(8)(i) Net limits. Upon request of a permittee who qualifies for effluent limitations on a net basis
under § 122.45(g).
(ii) When a discharger is no longer eligible for net limitations, as provided in § 122.45(g)(1)(ii).
(9) Pretreatment. As necessary under 40 CFR 403.8(e) (compliance schedule for development of
pretreatment program).
(10) Failure to notify. Upon failure of an approved State to notify, as required by section
402(b)(3), another State whose waters may be affected by a discharge from the approved State.
(11) Non-limited pollutants. When the level of discharge of any pollutant which is not limited in
the permit exceeds the level which can be achieved by the technology-based treatment
requirements appropriate to the permittee under § 125.3(c).
(12) Notification levels. To establish a "notification level" as provided in § 122.44(f).
(13) Compliance schedules. To modify a schedule of compliance to reflect the time lost during
construction of an innovative or alternative facility, in the case of a POTW which has received a
grant under section 202(a)(3) of CWA for 100% of the costs to modify or replace facilities
constructed with a grant for innovative and alternative wastewater technology under section
202(a)(2). In no case shall the compliance schedule be modified to extend beyond an applicable
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CWA statutory deadline for compliance.
(14) For a small MS4, to include an effluent limitation requiring implementation of a minimum
control measure or measures as specified in § 122.34(b) when:
(i) The permit does not include such measure(s) based upon the determination that another entity
was responsible for implementation of the requirement(s); and
(ii) The other entity fails to implement measure(s) that satisfy the requirement(s).
(15) To correct technical mistakes, such as errors in calculation, or mistaken interpretations of
law made in determining permit conditions.
(16) When the discharger has installed the treatment technology considered by the permit writer
in setting effluent limitations imposed under section 402(a)(1) of the CWA and has properly
operated and maintained the facilities but nevertheless has been unable to achieve those effluent
limitations. In this case, the limitations in the modified permit may reflect the level of pollutant
control actually achieved (but shall not be less stringent than required by a subsequently
promulgated effluent limitations guideline).
(17) Nutrient Management Plans. The incorporation of the terms of a CAFO's nutrient
management plan into the terms and conditions of a general permit when a CAFO obtains
coverage under a general permit in accordance with §§ 122.23(h) and 122.28 is not a cause for
modification pursuant to the requirements of this section.
(18) Land application plans. When required by a permit condition to incorporate a land
application plan for beneficial reuse of sewage sludge, to revise an existing land application plan,
or to add a land application plan.
(b) Causes for modification or revocation and reissuance. The following are causes to modify or,
alternatively, revoke and reissue a permit:
(1) Cause exists for termination under § 122.64, and the Director determines that modification or
revocation and reissuance is appropriate.
(2) The Director has received notification (as required in the permit, see § 122.41(l)(3)) of a
proposed transfer of the permit. A permit also may be modified to reflect a transfer after the
effective date of an automatic transfer (§ 122.61(b)) but will not be revoked and reissued after
the effective date of the transfer except upon the request of the new permittee.
HISTORY:
[48 FR 14153, Apr. 1, 1983, as amended at 49 FR 25981, June 25, 1984; 49 FR 37009, Sept. 29,
1984; 49 FR 38050, Sept. 26, 1984; 50 FR 4514, Jan. 31, 1985; 51 FR 20431, June 4, 1986; 51
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FR 26993, July 28, 1986; 54 FR 256, 258, Jan. 4, 1989; 54 FR 18784, May 2, 1989; 60 FR
33931, June 29, 1995; 64 FR 68722, 68847, Dec. 8, 1999; 65 FR 30886, 30909, May 15, 2000;
70 FR 60134, 60191, Oct. 14, 2005; 73 FR 70418, 70485, Nov. 20, 2008]
AUTHORITY:
(Clean Water Act (33 U.S.C. 1251 et seq.), Safe Drinking Water Act (42 U.S.C. 300f et seq.),
Clean Air Act (42 U.S.C. 7401 et seq.), Resource Conservation and Recovery Act (42 U.S.C.
6901 et seq.))
NOTES:
[EFFECTIVE DATE NOTE: 73 FR 70418, 70485, Nov. 20, 2008, added paragraph (a)(17),
effective Dec. 22, 2008.]

NOTES APPLICABLE TO ENTIRE CHAPTER:
[PUBLISHER'S NOTE: Nomenclature changes to Chapter I appear at 65 FR 47323, 47324,
47325, Aug. 2, 2000.]
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter 1 Notice of
implementation policy, see: 71 FR 25504, May 1, 2006.]
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter 1 Findings, see: 74
FR 66496, Dec. 15, 2009.]
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter I Denials, see: 75 FR
49556, Aug. 13, 2010; 77 FR 42181, July 18, 2012.]

NOTES APPLICABLE TO ENTIRE PART:
[PUBLISHER'S NOTE: For Federal Register Citations concerning Part 122 policy statements,
see: 61 FR 41698, Aug. 9, 1998.]
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§ 122.2 Definitions.

The following definitions apply to parts 122, 123, and 124. Terms not defined in this section
have the meaning given by CWA. When a defined term appears in a definition, the defined term
is sometimes placed in quotation marks as an aid to readers.
Administrator means the Administrator of the United States Environmental Protection Agency,
or an authorized representative.
Animal feeding operation is defined at § 122.23.
Applicable standards and limitations means all State, interstate, and federal standards and
limitations to which a "discharge," a "sewage sludge use or disposal practice," or a related
activity is subject under the CWA, including "effluent limitations," water quality standards,
standards of performance, toxic effluent standards or prohibitions, "best management practices,"
pretreatment standards, and "standards for sewage sludge use or disposal" under sections 301,
302, 303, 304, 306, 307, 308, 403 and 405 of CWA.
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Application means the EPA standard national forms for applying for a permit, including any
additions, revisions or modifications to the forms; or forms approved by EPA for use in
"approved States," including any approved modifications or revisions.
Approved program or approved State means a State or interstate program which has been
approved or authorized by EPA under part 123.
Aquaculture project is defined at § 122.25.
Average monthly discharge limitation means the highest allowable average of "daily discharges"
over a calendar month, calculated as the sum of all "daily discharges" measured during a
calendar month divided by the number of "daily discharges" measured during that month.
Average weekly discharge limitation means the highest allowable average of "daily discharges"
over a calendar week, calculated as the sum of all "daily discharges" measured during a calendar
week divided by the number of "daily discharges" measured during that week.
Best management practices ("BMPs") means schedules of activities, prohibitions of practices,
maintenance procedures, and other management practices to prevent or reduce the pollution of
"waters of the United States." BMPs also include treatment requirements, operating procedures,
and practices to control plant site runoff, spillage or leaks, sludge or waste disposal, or drainage
from raw material storage.
BMPs means "best management practices."
Bypass is defined at § 122.41(m).
Class I sludge management facility means any POTW identified under 40 CFR 403.8(a) as being
required to have an approved pretreatment program (including such POTWs located in a State
that has elected to assume local program responsibilities pursuant to 40 CFR 403.10(e)) and any
other treatment works treating domestic sewage classified as a Class I sludge management
facility by the Regional Administrator, or, in the case of approved State programs, the Regional
Administrator in conjunction with the State Director, because of the potential for its sludge use
or disposal practices to adversely affect public health and the environment.
Concentrated animal feeding operation is defined at § 122.23.
Concentrated aquatic animal feeding operation is defined at § 122.24.
Contiguous zone means the entire zone established by the United States under Article 24 of the
Convention on the Territorial Sea and the Contiguous Zone.
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Continuous discharge means a "discharge" which occurs without interruption throughout the
operating hours of the facility, except for infrequent shutdowns for maintenance, process
changes, or other similar activities.
CWA means the Clean Water Act (formerly referred to as the Federal Water Pollution Control
Act or Federal Water Pollution Control Act Amendments of 1972) Public Law 92-500, as
amended by Public Law 95-217, Public Law 95-576, Public Law 96-483 and Public Law 97-117,
33 U.S.C. 1251 et seq.
CWA and regulations means the Clean Water Act (CWA) and applicable regulations
promulgated thereunder. In the case of an approved State program, it includes State program
requirements.
Daily discharge means the "discharge of a pollutant" measured during a calendar day or any 24hour period that reasonably represents the calendar day for purposes of sampling. For pollutants
with limitations expressed in units of mass, the "daily discharge" is calculated as the total mass
of the pollutant discharged over the day. For pollutants with limitations expressed in other units
of measurement, the "daily discharge" is calculated as the average measurement of the pollutant
over the day.
Direct discharge means the "discharge of a pollutant."
Director means the Regional Administrator or the State Director, as the context requires, or an
authorized representative. When there is no "approved State program," and there is an EPA
administered program, "Director" means the Regional Administrator. When there is an approved
State program, "Director" normally means the State Director. In some circumstances, however,
EPA retains the authority to take certain actions even when there is an approved State program.
(For example, when EPA has issued an NPDES permit prior to the approval of a State program,
EPA may retain jurisdiction over that permit after program approval, see § 123.1.) In such cases,
the term "Director" means the Regional Administrator and not the State Director.
Discharge when used without qualification means the "discharge of a pollutant."
Discharge of a pollutant means:
(a) Any addition of any "pollutant" or combination of pollutants to "waters of the United States"
from any "point source," or
(b) Any addition of any pollutant or combination of pollutants to the waters of the "contiguous
zone" or the ocean from any point source other than a vessel or other floating craft which is
being used as a means of transportation.
This definition includes additions of pollutants into waters of the United States from: surface
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runoff which is collected or channelled by man; discharges through pipes, sewers, or other
conveyances owned by a State, municipality, or other person which do not lead to a treatment
works; and discharges through pipes, sewers, or other conveyances, leading into privately owned
treatment works. This term does not include an addition of pollutants by any "indirect
discharger."
Discharge Monitoring Report ("DMR") means the EPA uniform national form, including any
subsequent additions, revisions, or modifications for the reporting of self-monitoring results by
permittees. DMRs must be used by "approved States" as well as by EPA. EPA will supply
DMRs to any approved State upon request. The EPA national forms may be modified to
substitute the State Agency name, address, logo, and other similar information, as appropriate, in
place of EPA's.
DMR means "Discharge Monitoring Report."
Draft permit means a document prepared under § 124.6 indicating the Director's tentative
decision to issue or deny, modify, revoke and reissue, terminate, or reissue a "permit." A notice
of intent to terminate a permit, and a notice of intent to deny a permit, as discussed in § 124.5,
are types of "draft permits." A denial of a request for modification, revocation and reissuance, or
termination, as discussed in § 124.5, is not a "draft permit." A "proposed permit" is not a "draft
permit."
Effluent limitation means any restriction imposed by the Director on quantities, discharge rates,
and concentrations of "pollutants" which are "discharged" from "point sources" into "waters of
the United States," the waters of the "contiguous zone," or the ocean.
Effluent limitations guidelines means a regulation published by the Administrator under section
304(b) of CWA to adopt or revise "effluent limitations."
Environmental Protection Agency ("EPA") means the United States Environmental Protection
Agency.
EPA means the United States "Environmental Protection Agency."
Facility or activity means any NPDES "point source" or any other facility or activity (including
land or appurtenances thereto) that is subject to regulation under the NPDES program.
Federal Indian reservation means all land within the limits of any Indian *67981 reservation
under the jurisdiction of the United States Government, notwithstanding the issuance of any
patent, and including rights-of-way running through the reservation.
General permit means an NPDES "permit" issued under § 122.28 authorizing a category of
discharges under the CWA within a geographical area.
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Hazardous substance means any substance designated under 40 CFR part 116 pursuant to section
311 of CWA.
Indian country means:
(1) All land within the limits of any Indian reservation under the jurisdiction of the United States
Government, notwithstanding the issuance of any patent, and, including rights-of-way running
through the reservation;
(2) All dependent Indian communities with the borders of the United States whether within the
originally or subsequently acquired territory thereof, and whether within or without the limits of
a state; and
(3) All Indian allotments, the Indian titles to which have not been extinguished, including rightsof-way running through the same.
Indian Tribe means any Indian Tribe, band, group, or community recognized by the Secretary of
the Interior and exercising governmental authority over a Federal Indian reservation.
Indirect discharger means a nondomestic discharger introducing "pollutants" to a "publicly
owned treatment works."
Individual control strategy is defined at 40 CFR 123.46(c).
Interstate agency means an agency of two or more States established by or under an agreement or
compact approved by the Congress, or any other agency of two or more States having substantial
powers or duties pertaining to the control of pollution as determined and approved by the
Administrator under the CWA and regulations.
Major facility means any NPDES "facility or activity" classified as such by the Regional
Administrator, or, in the case of "approved State programs," the Regional Administrator in
conjunction with the State Director.
Maximum daily discharge limitation means the highest allowable "daily discharge."
Municipal separate storm sewer system is defined at § 122.26 (b)(4) and (b)(7).
Municipality means a city, town, borough, county, parish, district, association, or other public
body created by or under State law and having jurisdiction over disposal of sewage, industrial
wastes, or other wastes, or an Indian tribe or an authorized Indian tribal organization, or a
designated and approved managment agency under section 208 of CWA.
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National Pollutant Discharge Elimination System (NPDES) means the national program for
issuing, modifying, revoking and reissuing, terminating, monitoring and enforcing permits, and
imposing and enforcing pretreatment requirements, under sections 307, 402, 318, and 405 of
CWA. The term includes an "approved program."
New discharger means any building, structure, facility, or installation:
(a) From which there is or may be a "discharge of pollutants;"
(b) That did not commence the "discharge of pollutants" at a particular "site" prior to August 13,
1979;
(c) Which is not a "new source;" and
(d) Which has never received a finally effective NDPES permit for discharges at that "site."
This definition includes an "indirect discharger" which commences discharging into "waters of
the United States" after August 13, 1979. It also includes any existing mobile point source (other
than an offshore or coastal oil and gas exploratory drilling rig or a coastal oil and gas
developmental drilling rig) such as a seafood processing rig, seafood processing vessel, or
aggregate plant, that begins discharging at a "site" for which it does not have a permit; and any
offshore or coastal mobile oil and gas exploratory drilling rig or coastal mobile oil and gas
developmental drilling rig that commences the discharge of pollutants after August 13, 1979, at a
"site" under EPA's permitting jurisdiction for which it is not covered by an individual or general
permit and which is located in an area determined by the Regional Administrator in the issuance
of a final permit to be an area or biological concern. In determining whether an area is an area of
biological concern, the Regional Administrator shall consider the factors specified in 40 CFR
125.122(a) (1) through (10).
An offshore or coastal mobile exploratory drilling rig or coastal mobile developmental drilling
rig will be considered a "new discharger" only for the duration of its discharge in an area of
biological concern.
New source means any building, structure, facility, or installation from which there is or may be
a "discharge of pollutants," the construction of which commenced:
(a) After promulgation of standards of performance under section 306 of CWA which are
applicable to such source, or
(b) After proposal of standards of performance in accordance with section 306 of CWA which
are applicable to such source, but only if the standards are promulgated in accordance with
section 306 within 120 days of their proposal.
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NPDES means "National Pollutant Discharge Elimination System."
Owner or operator means the owner or operator of any "facility or activity" subject to regulation
under the NPDES program.
Permit means an authorization, license, or equivalent control document issued by EPA or an
"approved State" to implement the requirements of this part and parts 123 and 124. "Permit"
includes an NPDES "general permit" (§ 122.28). Permit does not include any permit which has
not yet been the subject of final agency action, such as a "draft permit" or a "proposed permit."
Person means an individual, association, partnership, corporation, municipality, State or Federal
agency, or an agent or employee thereof.
Point source means any discernible, confined, and discrete conveyance, including but not limited
to, any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock,
concentrated animal feeding operation, landfill leachate collection system, vessel or other
floating craft from which pollutants are or may be discharged. This term does not include return
flows from irrigated agriculture or agricultural storm water runoff. (See § 122.3).
Pollutant means dredged spoil, solid waste, incinerator residue, filter backwash, sewage,
garbage, sewage sludge, munitions, chemical wastes, biological materials, radioactive materials
(except those regulated under the Atomic Energy Act of 1954, as amended (42 U.S.C. 2011 et
seq.)), heat, wrecked or discarded equipment, rock, sand, cellar dirt and industrial, municipal,
and agricultural waste discharged into water. It does not mean:
(a) Sewage from vessels; or
(b) Water, gas, or other material which is injected into a well to facilitate production of oil or
gas, or water derived in association with oil and gas production and disposed of in a well, if the
well used either to facilitate production or for disposal purposes is approved by authority of the
State in which the well is located, and if the State determines that the injection or disposal will
not result in the degradation of ground or surface water resources.
NOTE: Radioactive materials covered by the Atomic Energy Act are those encompassed in its
definition of source, byproduct, or special nuclear materials. Examples of materials not covered
include radium and accelerator-produced isotopes. See Train v. Colorado Public Interest
Research Group, Inc., 426 U.S. 1 (1976).
POTW is defined at § 403.3 of this chapter.
Primary industry category means any industry category listed in the NRDC settlement agreement
(Natural Resources Defense Council et al. v. Train, 8 E.R.C. 2120 (D.D.C. 1976), modified 12
E.R.C. 1833 (D.D.C. 1979)); also listed in appendix A of part 122.
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Privately owned treatment works means any device or system which is (a) used to treat wastes
from any facility whose operator is not the operator of the treatment works and (b) not a
"POTW."
Process wastewater means any water which, during manufacturing or processing, comes into
direct contact with or results from the production or use of any raw material, intermediate
product, finished product, byproduct, or waste product.
Proposed permit means a State NPDES "permit" prepared after the close of the public comment
period (and, when applicable, any public hearing and administrative appeals) which is sent to
EPA for review before final issuance by the State. A "proposed permit" is not a "draft permit."
Publicly owned treatment works is defined at 40 CFR 403.3.
Recommencing discharger means a source which recommences discharge after terminating
operations.
Regional Administrator means the Regional Administrator of the appropriate Regional Office of
the Environmental Protection Agency or the authorized representative of the Regional
Administrator.
Schedule of compliance means a schedule of remedial measures included in a "permit",
including an enforceable sequence of interim requirements (for example, actions, operations, or
milestone events) leading to compliance with the CWA and regulations.
Secondary industry category means any industry category which is not a "primary industry
category."
Secretary means the Secretary of the Army, acting through the Chief of Engineers.
Septage means the liquid and solid material pumped from a septic tank, cesspool, or similar
domestic sewage treatment system, or a holding tank when the system is cleaned or maintained.
Sewage from vessels means human body wastes and the wastes from toilets and other receptacles
intended to receive or retain body wastes that are discharged from vessels and regulated under
section 312 of CWA, except that with respect to commercial vessels on the Great Lakes this term
includes graywater. For the purposes of this definition, "graywater" means galley, bath, and
shower water.
Sewage Sludge means any solid, semi-solid, or liquid residue removed during the treatment of
municipal waste water or domestic sewage. Sewage sludge includes, but is not limited to, solids
removed during primary, secondary, or advanced waste water treatment, scum, septage, portable
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toilet pumpings, type III marine sanitation device pumpings (33 CFR part 159), and sewage
sludge products. Sewage sludge does not include grit or screenings, or ash generated during the
incineration of sewage sludge.
Sewage sludge use or disposal practice means the collection, storage, treatment, transportation,
processing, monitoring, use, or disposal of sewage sludge.
Silvicultural point source is defined at § 122.27.
Site means the land or water area where any "facility or activity" is physically located or
conducted, including adjacent land used in connection with the facility or activity.
Sludge-only facility means any "treatment works treating domestic sewage" whose methods of
sewage sludge use or disposal are subject to regulations promulgated pursuant to section 405(d)
of the CWA and is required to obtain a permit under § 122.1(b)(2).
Standards for sewage sludge use or disposal means the regulations promulgated pursuant to
section 405(d) of the CWA which govern minimum requirements for sludge quality,
management practices, and monitoring and 6reporting applicable to sewage sludge or the use or
disposal of sewage sludge by any person.
State means any of the 50 States, the District of Columbia, Guam, the Commonwealth of Puerto
Rico, the Virgin Islands, American Samoa, the Commonwealth of the Northern Mariana Islands,
the Trust Territory of the Pacific Islands, or an Indian Tribe as defined in these regulations which
meets the requirements of § 123.31 of this chapter.
State Director means the chief administrative officer of any State or interstate agency operating
an "approved program," or the delegated representative of the State Director. If responsibility is
divided among two or more State or interstate agencies, "State Director" means the chief
administrative officer of the State or interstate agency authorized to perform the particular
procedure or function to which reference is made.
State/EPA Agreement means an agreement between the Regional Administrator and the State
which coordinates EPA and State activities, responsibilities and programs including those under
the CWA programs.
Storm water is defined at § 122.26(b)(13).
Storm water discharge associated with industrial activity is defined at § 122.26(b)(14).
Total dissolved solids means the total dissolved (filterable) solids as determined by use of the
method specified in 40 CFR part 136.
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Toxic pollutant means any pollutant listed as toxic under section 307(a)(1) or, in the case of
"sludge use or disposal practices," any pollutant identified in regulations implementing section
405(d) of the CWA.
Treatment works treating domestic sewage means a POTW or any other sewage sludge or waste
water treatment devices or systems, regardless of ownership (including federal facilities), used in
the storage, treatment, recycling, and reclamation of municipal or domestic sewage, including
land dedicated for the disposal of sewage sludge. This definition does not include septic tanks or
similar devices. For purposes of this definition, "domestic sewage" includes waste and waste
water from humans or household operations that are discharged to or otherwise enter a treatment
works. In States where there is no approved State sludge management program under section
405(f) of the CWA, the Regional Administrator may designate any person subject to the
standards for sewage sludge use and disposal in 40 CFR part 503 as a "treatment works treating
domestic sewage," where he or she finds that there is a potential for adverse effects on public
health and the environment from poor sludge quality or poor sludge handling, use or disposal
practices, or where he or she finds that such designation is necessary to ensure that such person is
in compliance with 40 CFR part 503.
TWTDS means "treatment works treating domestic sewage."
Upset is defined at § 122.41(n).
Variance means any mechanism or provision under section 301 or 316 of CWA or under 40 CFR
part 125, or in the applicable "effluent limitations guidelines" which allows modification to or
waiver of the generally applicable effluent limitation requirements or time deadlines of CWA.
This includes provisions which allow the establishment of alternative limitations based on
fundamentally different factors or on sections 301(c), 301(g), 301(h), 301(i), or 316(a) of CWA.
Waters of the United States or waters of the U.S. means:
(a) All waters which are currently used, were used in the past, or may be susceptible to use in
interstate or foreign commerce, including all waters which are subject to the ebb and flow of the
tide;
(b) All interstate waters, including interstate "wetlands;"
(c) All other waters such as intrastate lakes, rivers, streams (including intermittent streams),
mudflats, sandflats, "wetlands," sloughs, prairie potholes, wet meadows, playa lakes, or natural
ponds the use, degradation, or destruction of which would affect or could affect interstate or
foreign commerce including any such waters:
(1) Which are or could be used by interstate or foreign travelers for recreational or other
purposes;
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(2) From which fish or shellfish are or could be taken and sold in interstate or foreign commerce;
or
(3) Which are used or could be used for industrial purposes by industries in interstate commerce;
(d) All impoundments of waters otherwise defined as waters of the United States under this
definition;
(e) Tributaries of waters identified in paragraphs (a) through (d) of this definition;
(f) The territorial sea; and
(g) "Wetlands" adjacent to waters (other than waters that are themselves wetlands) identified in
paragraphs (a) through (f) of this definition.
Waste treatment systems, including treatment ponds or lagoons designed to meet the
requirements of CWA (other than cooling ponds as defined in 40 CFR 423.11(m) which also
meet the criteria of this definition) are not waters of the United States. This exclusion applies
only to manmade bodies of water which neither were originally created in waters of the United
States (such as disposal area in wetlands) nor resulted from the impoundment of waters of the
United States. [See Note 1 of this section.] Waters of the United States do not include prior
converted cropland. Notwithstanding the determination of an area's status as prior converted
cropland by any other federal agency, for the purposes of the Clean Water Act, the final authority
regarding Clean Water Act jurisdiction remains with EPA.
Wetlands means those areas that are inundated or saturated by surface or groundwater at a
frequency and duration sufficient to support, and that under normal circumstances do support, a
prevalence of vegetation typically adapted for life in saturated soil conditions. Wetlands
generally include swamps, marshes, bogs, and similar areas.
Whole effluent toxicity means the aggregate toxic effect of an effluent measured directly by a
toxicity test.
NOTE: At 45 FR 48620, July 21, 1980, the Environmental Protection Agency suspended until
further notice in § 122.2, the last sentence, beginning "This exclusion applies . . ." in the
definition of "Waters of the United States." This revision continues that suspension. n1
n1 EDITORIAL NOTE: The words "This revision" refer to the document published at 48 FR
14153, Apr. 1, 1983.
HISTORY:
[48 FR 14153, Apr. 1, 1983, as amended at 48 FR 39619, Sept. 1, 1983; 50 FR 6940, 6941, Feb.
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19, 1985; 54 FR 254, Jan. 4, 1989; 54 FR 18781, May 2, 1989; 54 FR 23895, June 2, 1989; 58
FR 45037, Aug. 25, 1993 as corrected at 58 FR 48424, Sept. 15, 1993; 58 FR 67980, Dec. 22,
1993; 64 FR 41434, 42462, Aug. 4, 1999, as corrected at 64 FR 43426, Aug. 10, 1999; 65 FR
30886, 30905, May 15, 2000]
AUTHORITY:
(Clean Water Act (33 U.S.C. 1251 et seq.), Safe Drinking Water Act (42 U.S.C. 300f et seq.),
Clean Air Act (42 U.S.C. 7401 et seq.), Resource Conservation and Recovery Act (42 U.S.C.
6901 et seq.))
NOTES:
[EFFECTIVE DATE NOTE: 64 FR 41434, 42462, Aug. 4, 1999, added the definitions for
"Indian Country" and "TWTDS," effective Dec. 2, 1999; 65 FR 30886, 30905, May 15, 2000,
amended this section, effective June 14, 2000.]

NOTES APPLICABLE TO ENTIRE CHAPTER:
[PUBLISHER'S NOTE: Nomenclature changes to Chapter I appear at 65 FR 47323, 47324,
47325, Aug. 2, 2000.]
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter 1 Notice of
implementation policy, see: 71 FR 25504, May 1, 2006.]
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter 1 Findings, see: 74
FR 66496, Dec. 15, 2009.]
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter I Denials, see: 75 FR
49556, Aug. 13, 2010; 77 FR 42181, July 18, 2012.]

NOTES APPLICABLE TO ENTIRE PART:
[PUBLISHER'S NOTE: For Federal Register Citations concerning Part 122 policy statements,
see: 61 FR 41698, Aug. 9, 1998.]
NOTES TO DECISIONS: COURT AND ADMINISTRATIVE DECISIONS SIGNIFICANTLY
DISCUSSING SECTION -United States v Hagberg (2000, CA9 Mont) 207 F3d 569, 2000 CDOS 2274, 2000 Daily Journal
DAR 3083, 50 Envt Rep Cas 1380, 30 ELR 20436
Friends of Pinto Creek v United States EPA (2007, CA9) 504 F3d 1007, 65 Envt Rep Cas 1289
N. Cal. River Watch v City of Healdsburg (2004, ND Cal) 2004 US Dist LEXIS 1008, affd
(2006, CA9 Cal) 457 F3d 1023, 62 Envt Rep Cas 2089, 36 ELR 20163 (criticized in United
States v Johnson (2006, CA1 Mass) 467 F3d 56, 63 Envt Rep Cas 1289, 36 ELR 20218) and
(criticized in United States v Cundiff (2007, WD Ky) 480 F Supp 2d 940) and (criticized in
United States v Fabian (2007, ND Ind) 2007 US Dist LEXIS 24254) and op withdrawn, reh den,
reh, en banc, den (2007, CA9 Cal) 2007 US App LEXIS 18612 and substituted op (2007, CA9
Cal) 2007 US App LEXIS 18615
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40 CFR 130.2

LEXISNEXIS' CODE OF FEDERAL REGULATIONS
Copyright (c) 2014, by Matthew Bender & Company, a member
of the LexisNexis Group. All rights reserved.
*** This document is current through the July 24, 2014 ***
*** issue of the Federal Register ***
TITLE 40 -- PROTECTION OF ENVIRONMENT
CHAPTER I -- ENVIRONMENTAL PROTECTION AGENCY
SUBCHAPTER D -- WATER PROGRAMS
PART 130 -- WATER QUALITY PLANNING AND MANAGEMENT

Go to the CFR Archive Directory
40 CFR 130.2
§ 130.2 Definitions.

(a) The Act. The Clean Water Act, as amended, 33 U.S.C. 1251 et seq.
(b) Indian Tribe. Any Indian Tribe, band, group, or community recognized by the Secretary of
the Interior and exercising governmental authority over a Federal Indian reservation.
(c) Pollution. The man-made or man-induced alteration of the chemical, physical, biological, and
radiological integrity of water.
(d) Water quality standards (WQS). Provisions of State or Federal law which consist of a
designated use or uses for the waters of the United States and water quality criteria for such
waters based upon such uses. Water quality standards are to protect the public health or welfare,
enhance the quality of water and serve the purposes of the Act.
(e) Load or loading. An amount of matter or thermal energy that is introduced into a receiving
water; to introduce matter or thermal energy into a receiving water. Loading may be either mancaused (pollutant loading) or natural (natural background loading).
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(f) Loading capacity. The greatest amount of loading that a water can receive without violating
water quality standards.
(g) Load allocation (LA). The portion of a receiving water's loading capacity that is attributed
either to one of its existing or future nonpoint sources of pollution or to natural background
sources. Load allocations are best estimates of the loading, which may range from reasonably
accurate estimates to gross allotments, depending on the availability of data and appropriate
techniques for predicting the loading. Wherever possible, natural and nonpoint source loads
should be distinguished.
(h) Wasteload allocation (WLA). The portion of a receiving water's loading capacity that is
allocated to one of its existing or future point sources of pollution. WLAs constitute a type of
water quality-based effluent limitation.
(i) Total maximum daily load (TMDL). The sum of the individual WLAs for point sources and
LAs for nonpoint sources and natural background. If a receiving water has only one point source
discharger, the TMDL is the sum of that point source WLA plus the LAs for any nonpoint
sources of pollution and natural background sources, tributaries, or adjacent segments. TMDLs
can be expressed in terms of either mass per time, toxicity, or other appropriate measure. If Best
Management Practices (BMPs) or other nonpoint source pollution controls make more stringent
load allocations practicable, then wasteload allocations can be made less stringent. Thus, the
TMDL process provides for nonpoint source control tradeoffs.
(j) Water quality limited segment. Any segment where it is known that water quality does not
meet applicable water quality standards, and/or is not expected to meet applicable water quality
standards, even after the application of the technology-based effluent limitations required by
sections 301(b) and 306 of the Act.
(k) Water quality management (WQM) plan. A State or areawide waste treatment management
plan developed and updated in accordance with the provisions of sections 205(j), 208 and 303 of
the Act and this regulation.
(l) Areawide agency. An agency designated under section 208 of the Act, which has
responsibilities for WQM planning within a specified area of a State.
(m) Best Management Practice (BMP). Methods, measures or practices selected by an agency to
meet its nonpoint source control needs. BMPs include but are not limited to structural and
nonstructural controls and operation and maintenance procedures. BMPs can be applied before,
during and after pollution-producing activities to reduce or eliminate the introduction of
pollutants into receiving waters.
(n) Designated management agency (DMA). An agency identified by a WQM plan and
designated by the Governor to implement specific control recommendations.
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HISTORY:
[50 FR 1779, Jan. 11, 1985, as amended at 54 FR 14359, Apr. 11, 1989; 65 FR 43586, 43662,
July 13, 2000, withdrawn at 68 FR 13608, 13614, Mar. 19, 2003; 66 FR 53044, 53048, Oct. 18,
2001]
AUTHORITY:
AUTHORITY NOTE APPLICABLE TO ENTIRE PART:
33 U.S.C. 1251 et seq.
NOTES:
NOTES APPLICABLE TO ENTIRE CHAPTER:
[PUBLISHER'S NOTE: Nomenclature changes to Chapter I appear at 65 FR 47323, 47324,
47325, Aug. 2, 2000.]
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter 1 Notice of
implementation policy, see: 71 FR 25504, May 1, 2006.]
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter 1 Findings, see: 74
FR 66496, Dec. 15, 2009.]
[PUBLISHER'S NOTE: For Federal Register citations concerning Chapter I Denials, see: 75 FR
49556, Aug. 13, 2010; 77 FR 42181, July 18, 2012.]

NOTES APPLICABLE TO ENTIRE PART:
[PUBLISHER'S NOTE: For Federal Register citations concerning Part 130 Notice of change in
procedures, see: 73 FR 52928, Sept. 12, 2008.]
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COMAR 26.08.04.02

.02 Requirements for the Issuance and Reissuance of Discharge Permits.
A. General. The Department shall issue or reissue a discharge permit upon a determination that:
(1) The discharge or proposed discharge specified in the application is or will be in compliance
with all applicable requirements of:
(a) Effluent limitations,
(b) Surface and ground water quality standards,
(c) The Federal Act,
(d) State law or regulation,
(e) Best available technology, and
(f) Federal effluent guidelines;
(2) The discharge or proposed discharge from publicly owned treatment works (POTW) or other
sewage treatment works, and the sewerage systems, including the pumping stations, which serve
the POTW or other treatment works, are in compliance with:
(a) The continuing planning process required under §303(e) of the Federal Act; and
(b) The approved county water and sewerage plan adopted under Environment Article, Title 9,
Subtitle 5, Annotated Code of Maryland;
(3) The provisions of existing discharge permits, as issued, and any outstanding administrative
orders affecting the applicant or his affiliate have been or are being complied with by the
applicant and his affiliate;
(4) Industrial waste treatment works, publicly owned treatment works, or other sewage treatment
works are operated and maintained by a certified operator under the provisions of Environment
Article, Title 12, Annotated Code of Maryland, and applicable regulations; and
(5) The requirements of Regulations .01, .01-1, and .01-2 of this chapter have been met.
B. Conformance with Federal Act. In the absence of formally promulgated effluent standards and
limitations under the Federal Act, the Department shall apply, in the terms and conditions of
issued discharge permits, effluent limitations to achieve the purpose of the Federal Act.
C. Compliance Schedule.
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(1) The Department may impose a compliance schedule as a condition of a permit for existing
discharges which do not comply with permit conditions, effluent limits, or water quality
standards.
(2) When a compliance schedule is imposed, the Department shall:
(a) Require the permittee to achieve compliance within:
(i) Applicable periods established in effluent limitations or water quality standards, or
(ii) In the absence of any legally applicable schedule of compliance, the shortest reasonable time
consistent with the requirements of the Federal Act and State law or regulation;
(b) Set for each compliance schedule that is longer than 9 months, interim dates of 9 months or
less for:
(i) Compliance with interim requirements, or
(ii) Submission of reports of progress toward completion of the interim requirements;
(c) Require the permittee to provide written notice of the permittee's compliance or
noncompliance with the interim or final requirements within 14 days following each interim or
final compliance date;
(d) Prepare and report to the EPA on the last day of February, May, August, and November, a list
of all instances occurring in the quarter before the report where the permittee failed to:
(i) Comply with an interim or final requirement, or
(ii) Notify the Department of compliance or noncompliance with each interim or final
requirement; and
(e) Make available to the public for inspection and copying, the quarterly lists reporting failure to
comply with compliance schedules.
(3) The compliance schedule may be modified according to Regulation .10D of this chapter.
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COMAR 26.08.04.10

.10 Permit Review and Modification.
A. General.
(1) The Department may review or modify any State discharge permit or other written
authorization describing required performance for specific activities and operations under the
procedures set forth in this regulation.
(2) When a permit is modified, only the conditions subject to modification are reopened.
B. Permit Review. The Department of the Environment may review any permit which it has
issued in order to determine whether the:
(1) Conditions of the permit have been complied with; and
(2) Permit should properly be modified, suspended, or revoked.
C. Minor Modification of Permits.
(1) The Department may modify a permit to make minor modifications in the permitted activity.
(2) A minor modification requested by a permittee shall be in writing.
(3) Minor modifications may only:
(a) Correct typographical errors;
(b) Require more frequent monitoring or reporting by the permittee;
(c) Change an interim compliance date in a schedule of compliance, provided the new date is not
more than 120 days after the date specified in the existing permit and does not interfere with
attainment of the final compliance date requirement;
(d) Allow for a change in ownership or operational control of a facility when the Department
determines that no other change in the permit is necessary, provided that a written agreement
containing a specific date for transfer of permit responsibility, coverage, and liability between
the current and new permittees has been submitted to the Department;
(e) Change the construction schedule for a discharger which is a new source if the change does
not affect the discharger's obligation to have all pollution control equipment installed and in
operation before discharge;
(f) Delete a point source outfall when the discharge from that outfall is terminated and does not
result in discharge of pollutants from other outfalls except in accordance with permit limits; or
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(g) Incorporate conditions of a pretreatment program that has been approved in accordance with
COMAR 26.08.08.
D. Major Permit Modification Request by Permittee.
(1) A permittee may request modification of the permit by submitting a written request to the
Department.
(2) Upon receipt, the Department shall review the request and promptly notify the permittee of
its decision.
(3) If the Department decides to grant the permittee's request, permit modifications shall be
processed by the Department according to Regulations .01-----.02-4 of this chapter.
(4) The Department of the Environment, upon written request of the applicant, may revise or
modify a schedule of compliance without a hearing if:
(a) It determines good and valid cause exists for the revision or modification, such as an act of
God, materials shortage, or other event over which the permittee has no control; and
(b) Within 30 days following receipt of notice from the Department, the Administrator of the
EPA, or his designated representative, does not object in writing.
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COMAR 26.08.04.10-1

.10-1 Permit Suspension and Revocation.
A. Action on Permit Violation.
(1) Under conditions other than emergency, if the Department determines that there has been a
violation of any term or condition of a permit, the Department shall serve a written complaint
upon the permittee specifying the nature of the violation. Subsequent to, or concurrent with,
service of the complaint, the Department may exercise one of the following options, under the
provisions of Environment Article, §9-335, Annotated Code of Maryland:
(a) Issue an order requiring necessary corrective action to be taken within the time prescribed in
its order. A person named in the order may request in writing a hearing before the Department
not later than 10 days after the date the order is served, in which case a hearing shall be
scheduled within 10 days from receipt of the request. A decision shall be rendered within 10
days from the date of the hearing.
(b) Require the alleged violator to file a written report regarding the alleged violation.
(c) Require the alleged violator to appear before the Department at a time and place the
Department specifies to answer the charge outlined in the complaint.
(d) Require the alleged violator to file a written report regarding the alleged violation and appear
before the Department at a time and place the Department specifies to answer the charges
outlined in the complaint.
(2) Every order the Department issues under this regulation shall be served on the person
affected according to Environment Article, §9-336, Annotated Code of Maryland. The order
shall become effective immediately according to the order's terms upon service.
(3) If the Department exercises the option provided by §A(1)(b) of this regulation, the alleged
violator may request in writing a hearing before the Department not later than 10 days after the
date that notice of the requirement of the written report is served.
(4) The appearance of the alleged violator before the Department under the options provided by
§A(1)(c) or (d) of this regulation constitutes an administrative hearing and the party has the right
of any party in a contested case provided in State Government Article, Title 10, and Environment
Article, Title 1, Annotated Code of Maryland.
(5) If the Department exercises any of the options provided by §A(1)(a), (c), or (d) of this
regulation, the Department shall notify the permittee of the consequences of not attending the
hearing or, in the case of option §A(1)(b), not filing the written report.
(6) If the Department exercises the option provided by §A(1)(b), (c), or (d) of this regulation, it
may not issue an order requiring corrective action to be taken as a result of the alleged violation
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before expiration of the time set for filing any report and holding any hearing required under
these sections. After that, the Department may issue an order requiring necessary corrective
action be taken within the time prescribed in the order. A person is not entitled to a hearing
before the Department as a result of this order.
(7) Notice of a hearing or of a requirement that a written report be filed shall be served on the
alleged violator under Environment Article, 9-335 ----- 9-337, Annotated Code of Maryland, not
less than 10 days before the time set for the hearing or filing of a report.
(8) Requests for hearings shall be processed and the hearings conducted according to State
Government Article, Title 10, and Environment Article, Title 1, Annotated Code of Maryland,
and the requirements of this chapter.
B. Administrative Action With Regard to Permit. If the permittee fails to comply with the
requirements of an administrative order under §A(1) of this regulation, a permit may be modified
or suspended. Modification or suspension of a permit shall be effective without stay upon receipt
by the permittee of appropriate notice. Upon written request for a hearing by the permittee in
accordance with the procedure specified in §A(3) of this regulation, a hearing shall be held, but
the administrative action may not be stayed pending the hearing.
C. Emergency Action.
(1) The Department may summarily modify or suspend a permit when the Department finds that
the protection of public health, safety, or welfare requires immediate emergency action.
(2) The emergency modification or suspension of a permit shall be effective without stay upon
receipt by the permittee of appropriate notice.
(3) The Department shall notify the permittee in writing that the permit has been modified or
suspended for emergency reasons. The notice shall include:
(a) The finding of necessity for suspension or modification;
(b) The reasons that support the findings;
(c) A statement that the permittee has the right to a hearing concerning the Department's action;
(d) A statement that the permittee has 10 days to request a hearing;
(e) The procedure for requesting a contested case hearing;
(f) The consequences of not requesting or not attending a hearing; and
(g) A statement that the permit suspension or modification is effective without stay upon receipt
by the permittee.
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D. Permit Revocation.
(1) A permit may be revoked after notice to the permittee and opportunity for a hearing, if the
Department determines that any of the following have occurred:
(a) The permittee has failed to comply with the requirements of an administrative action
according to §A, B, or C of this regulation;
(b) False or inaccurate information was contained in the application for the permit;
(c) Conditions or requirements of the permit have been or are about to be violated;
(d) Substantial deviation from plans, specifications, or requirements has occurred;
(e) The permittee has failed to permit an authorized representative of the Department upon
presentation of proper credentials to:
(i) Enter at any reasonable time upon permittee's premise where a point source is located,
pertinent operations are conducted, or records are required to be kept under terms and conditions
of the permit;
(ii) Have access to and copy any records required to be kept under terms and conditions of the
permit;
(iii) Inspect facilities to ensure compliance with the conditions of the permit;
(iv) Inspect any monitoring equipment or method required in the permit; or
(v) Sample any discharge or pollutants;
(f) Change in conditions exists requiring temporary or permanent reduction or elimination of the
permitted operation or discharge;
(g) Any State or federal water quality stream standard or effluent standard has been or is
threatened to be violated; or
(h) Any other good cause exists for revoking the discharge permit.
(2) The permittee has the right to a hearing concerning the revocation of the permit upon a
request in writing not later than 10 days after the date on which the revocation notice is served.
The Department shall schedule a hearing within 10 days from receipt of the request and give a
decision within 10 days from the date of the hearing.
E. The hearings in B, C, and D of this regulation shall be conducted according to State
Government Article, Title 10, and Environment Article, Title 1, Annotated Code of Maryland.
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Md. ENVIRONMENT Code Ann. § 9-322
Annotated Code of Maryland
Copyright © 2014 by Matthew Bender and Company, Inc., a member of the LexisNexis
Group
All rights reserved.
*** Statutes current through 2014 legislation effective July 1, 2014 ***
*** Annotations current through May 1, 2014 ***
ENVIRONMENT
TITLE 9. WATER, ICE, AND SANITARY FACILITIES
SUBTITLE 3. WATER POLLUTION CONTROL
PART IV. DISCHARGE PERMITS
GO TO MARYLAND STATUTES ARCHIVE DIRECTORY
Md. ENVIRONMENT Code Ann. § 9-322 (2014)
§ 9-322. Discharge of pollutants prohibited; exceptions
Except as provided in this subtitle and Title 4, Subtitle 4 of this article and the rules and
regulations adopted under those subtitles, a person may not discharge any pollutant into
the waters of this State.
HISTORY: NR § 8-1413; An. Code 1957, art. 27, § 583; 1982, ch. 240, § 2; 1987, ch. 306,
§ 15; 1988, ch. 6, § 11; 2006, ch. 44, § 6.
NOTES: EDITOR'S NOTE. --Section 6, ch. 44, Acts 2006, enacted April 7, 2006, pursuant to
art. II, § 17(b) of the Maryland Constitution and effective from date of enactment, provides
that "the publisher of the Annotated Code of Maryland, in consultation with and subject to
the approval of the Department of Legislative Services, at the time of publication of a new
supplement, new volume, or replacement volume of the Annotated Code, shall make
nonsubstantive corrections to codification, style, capitalization, punctuation, grammar,
spelling, and any reference rendered obsolete by an Act of the General Assembly, with no
further action required by the General Assembly. The publisher shall adequately describe
any such correction in an editor's note following the section affected." Pursuant to § 6 of ch.
44, "Title 4, Subtitle 4 of this article" was substituted for "Subtitle 4 of Title 4 of this article".
MARYLAND LAW REVIEW. --For article, "Survey of Developments in Maryland Law, 198485," see 45 Md. L. Rev. 794 (1986).
For article, "Survey of Developments in Maryland Law, 1987-88," see 48 Md. L. Rev. 551
(1989).
UNIVERSITY OF BALTIMORE LAW REVIEW. --For note discussing oil spill liability, see 9 U.
Balt. L. Rev. 113 (1979).
GENERAL PERMIT DID NOT VIOLATE GOAL TO PREVENT WATER POLLUTION. --General
permit issued by the Maryland Department of the Environment regarding the stockpiling of
poultry manure by agricultural feeding operations did not violate the goal of § 9-302 of this
subtitle to prevent water pollution because the general permit regulated previously
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unregulated agricultural operations. Assateague Coastkeeper v. Md. Dep't of the Env't, 200
Md. App. 665, 28 A.3d 178 (2011).
RESTRICTION OF ACCESS TO SEWAGE TREATMENT SYSTEMS. --Both the State and its
political subdivisions have legal authority to restrict access to sewage treatment systems.
60 Op. Att'y Gen. 508 (1975).
STATED IN Northwest Land Corp. v. Maryland Dep't of Env't, 104 Md. App. 471, 656 A.2d
804 (1995).
CITED IN Thomas v. State, Dep't of Health & Mental Hygiene, 62 Md. App. 166, 488 A.2d
983 (1985); Howard County v. Davidsonville Area Civic & Potomac River Ass'ns, 72 Md.
App. 19, 527 A.2d 772, cert. denied, 311 Md. 286, 533 A.2d 1308 (1987); Bausch & Lomb,
Inc. v. Utica Mut. Ins. Co., 330 Md. 758, 625 A.2d 1021 (1993); Waterkeeper Alliance, Inc.
v. Md. Dep't of Agric., 211 Md. App. 417, 65 A.3d 708 (2013).
NOTES APPLICABLE TO ENTIRE ARTICLE
EDITOR'S NOTE. --Section 1, ch. 306, Acts 1987, provides that "Article - Health
Environmental of the Annotated Code of Maryland be and it is hereby renamed to be Article
- Environment."
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Md. ENVIRONMENT Code Ann. § 9-323
Annotated Code of Maryland
Copyright © 2014 by Matthew Bender and Company, Inc., a member of the LexisNexis
Group
All rights reserved.
*** Statutes current through 2014 legislation effective July 1, 2014 ***
*** Annotations current through May 1, 2014 ***
ENVIRONMENT
TITLE 9. WATER, ICE, AND SANITARY FACILITIES
SUBTITLE 3. WATER POLLUTION CONTROL
PART IV. DISCHARGE PERMITS
GO TO MARYLAND STATUTES ARCHIVE DIRECTORY
Md. ENVIRONMENT Code Ann. § 9-323 (2014)
§ 9-323. Discharge permit required

(a) In general. -- A person shall hold a discharge permit issued by the Department before
the person may construct, install, modify, extend, alter, or operate any of the following if its
operation could cause or increase the discharge of pollutants into the waters of this State:
(1) An industrial, commercial, or recreational facility or disposal system;
(2) A State-owned treatment facility; or
(3) Any other outlet or establishment.
(b) Additional requirements by rule or regulation. -- By rule or regulation, the Department
may require a discharge permit for any other activity.
HISTORY: NR § 8-1413; 1982, ch. 240, § 2; 2006, ch. 44, § 6.
NOTES: EDITOR'S NOTE. --Section 6, ch. 44, Acts 2006, enacted April 7, 2006, pursuant to
art. II, § 17(b) of the Maryland Constitution and effective from date of enactment, provides
that "the publisher of the Annotated Code of Maryland, in consultation with and subject to
the approval of the Department of Legislative Services, at the time of publication of a new
supplement, new volume, or replacement volume of the Annotated Code, shall make
nonsubstantive corrections to codification, style, capitalization, punctuation, grammar,
spelling, and any reference rendered obsolete by an Act of the General Assembly, with no
further action required by the General Assembly. The publisher shall adequately describe
any such correction in an editor's note following the section affected." Pursuant to § 6 of ch.
44, semicolons were substituted for periods at the end of (a)(1) and (2); and "or" was
added at the end of (a)(2).
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UNIVERSITY OF BALTIMORE LAW REVIEW. --For note discussing oil spill liability, see 9 U.
Balt. L. Rev. 113 (1979).
COMPLIANCE WITH COUNTY WATER AND SEWER PLAN. --Although § 9-511 of this title may
require that an installation and/or extension permit issued pursuant to § 9-204 of this title
comply with the county water and sewer plan, it is not applicable to the discharge permit
process contemplated by this section. Northwest Land Corp. v. Maryland Dep't of Env't, 104
Md. App. 471, 656 A.2d 804 (1995).
GENERAL PERMIT DID NOT VIOLATE GOAL TO PREVENT WATER POLLUTION. --General
permit issued by the Maryland Department of the Environment regarding the stockpiling of
poultry manure by agricultural feeding operations did not violate the goal of § 9-302 of this
subtitle to prevent water pollution because the general permit regulated previously
unregulated agricultural operations. Assateague Coastkeeper v. Md. Dep't of the Env't, 200
Md. App. 665, 28 A.3d 178 (2011).
RESTRICTION OF ACCESS TO SEWAGE TREATMENT SYSTEMS. --Both the State and its
political subdivisions have legal authority to restrict access to sewage treatment systems.
60 Op. Att'y Gen. 508 (1975).
STATED IN Citizens for Rewastico Creek v. Commissioners of Hebron, 67 Md. App. 466, 508
A.2d 493 (1986), cert. denied, 307 Md. 260, 513 A.2d 314 (1986), cert. denied, 307 Md.
260, 513 A.2d 314 (1986).
CITED IN Howard County v. Davidsonville Area Civic & Potomac River Ass'ns, 72 Md. App.
19, 527 A.2d 772, cert. denied, 311 Md. 286, 533 A.2d 1308 (1987); Piney Run Pres. Ass'n
v. County Comm'rs, 268 F.3d 255 (4th Cir. 2001), cert. denied, 535 U.S. 1077, 122 S. Ct.
1960, 152 L. Ed. 2d 1021 (2002); Days Cove Reclamation Co. v. Queen Anne's County, 146
Md. App. 469, 807 A.2d 156 (2002), cert. denied, 372 Md. 431, 813 A.2d 258 (2002);
Waterkeeper Alliance, Inc. v. Md. Dep't of Agric., 211 Md. App. 417, 65 A.3d 708 (2013).
USER NOTE: For more generally applicable notes, see notes under the first section of this
part, subtitle, title, division or article.
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*** Statutes current through 2014 legislation effective July 1, 2014 ***
*** Annotations current through May 1, 2014 ***
ENVIRONMENT
TITLE 9. WATER, ICE, AND SANITARY FACILITIES
SUBTITLE 3. WATER POLLUTION CONTROL
PART IV. DISCHARGE PERMITS
GO TO MARYLAND STATUTES ARCHIVE DIRECTORY
Md. ENVIRONMENT Code Ann. § 9-324 (2014)
§ 9-324. Issuance of discharge permit
(a) In general. -- Subject to the provisions of this section, the Department may issue a
discharge permit if the Department finds that the discharge meets:
(1) All applicable State and federal water quality standards and effluent limitations; and
(2) All other requirements of this subtitle.
(b) Compliance with Title 1, Subtitle 6 of this article. -- Before issuing a discharge permit,
the Department shall comply with the provisions of Title 1, Subtitle 6 of this article.
(c) Time and place of information meeting. -- The information meeting required by Title 1,
Subtitle 6 of this article shall be held in the geographical area that will be most directly
affected if the discharge permit is issued.
(d) Public notice of application. -- The Department shall give public notice of each
application for a discharge permit as required by Title 1, Subtitle 6 of this article, and by
making available to the public appropriate documents, permit applications, supporting
material, plans, and other relevant information.
HISTORY: NR § 8-1413; 1982, ch. 240, § 2; 1993, ch. 59, § 2.
UNIVERSITY OF BALTIMORE LAW REVIEW. --For note discussing oil spill liability, see 9 U.
Balt. L. Rev. 113 (1979).
RESTRICTION OF ACCESS TO SEWAGE TREATMENT SYSTEMS. --Both the State and its
political subdivisions have legal authority to restrict access to sewage treatment systems.
60 Op. Att'y Gen. 508 (1975).
GENERAL PERMIT DID NOT VIOLATE GOAL TO PREVENT WATER POLLUTION. --General
permit issued by the Maryland Department of the Environment regarding the stockpiling of
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poultry manure by agricultural feeding operations did not violate the goal of § 9-302 of this
subtitle to prevent water pollution because the general permit regulated previously
unregulated agricultural operations. Assateague Coastkeeper v. Md. Dep't of the Env't, 200
Md. App. 665, 28 A.3d 178 (2011).
APPLIED IN Citizens for Rewastico Creek v. Commissioners of Hebron, 67 Md. App. 466, 508
A.2d 493 (1986), cert. denied, 307 Md. 260, 513 A.2d 314 (1986), cert. denied, 307 Md.
260, 513 A.2d 314 (1986); Perdue Farms, Inc. v. Hadder, 109 Md. App. 582, 675 A.2d 577
(1996).
STATED IN Howard County v. Davidsonville Area Civic & Potomac River Ass'ns, 72 Md. App.
19, 527 A.2d 772, cert. denied, 311 Md. 286, 533 A.2d 1308 (1987).
USER NOTE: For more generally applicable notes, see notes under the first section of this
part, subtitle, title, division or article.
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