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Submitted via regulations.gov
Andrew Wheeler, Administrator
Environmental Protection Agency
1200 Pennsylvania Avenue NW
Washington, DC 20460

R.D. James

Assistant Secretary of the Army (Civil Works)
Department of the Army

108 Army Pentagon

Washington, DC 20310-0108

RE: Chesapeake Bay Foundation Comments,
Proposed Rule,
Revised Definition of “Waters of the United States”
EPA-HQ-OW-2018-0149

Dear Administrator Wheeler and Assistant Secretary James:

The Chesapeake Bay Foundation, Inc. (CBF) submits the following comments regarding the
Environmental Protection Agency (EPA) and the Department of the Army, Corps of
Engineers (ACOE) Proposed Rule, Revised Definition of “Waters of the United States.” In
this proposed rule, the EPA and the ACOE (the agencies) propose to change the regulatory
definition of the “Waters of the United States” in the federal Clean Water Act.

The health and restoration of the Chesapeake Bay is dependent upon the protection of the
very streams and wetlands that the agencies propose to exclude from federal jurisdiction
under the Clean Water Act, thus CBF urges the agencies to withdraw this proposal and to
fully implement the 2015 Clean Water Rule.

l. The Chesapeake Bay Foundation

CBF is a 501(c)(3) non-profit organization, founded in 1967. The organization’s mission --
carried out from offices in Maryland, Virginia, Pennsylvania and the District of Columbia --
is to restore and protect the ecological health of the Chesapeake Bay, the nation’s largest and
one of its most vital estuaries. As such, and on behalf of our over 275,000 members? across
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the United States, we are very interested in matters that will impact the health of the
Chesapeake Bay and the waters that feed into the watershed.

1. Background

In response to President Trump’s Executive Order, Restoring the Rule of Law, Federalism, and
Economic Growth by Reviewing the “Waters of the United States’ Rule,” the agencies embarked
upon a two-step process to repeal and replace the 2015 Clean Water Rule (2015 Rule or Clean
Water Rule).® In step one, the agencies proposed to repeal the 2015 Rule, and recodify the
regulatory definition of “Waters of the United States” that existed prior to the effective date of the
2015 Rule.* As a part of that process, the agencies also promulgated a Final Rule that changed
the applicability date of the Clean Water Rule to February 6, 2020.°

CBF opposed all of those efforts and incorporates by reference our prior comments to the
agencies’ proposals to repeal the 2015 Rule and recodify the pre-existing rule,® and change the
applicability date of the 2015 Rule.’

As we have noted numerous times, step one is ill-advised. In this proposal, that establishes six
categories of jurisdictional waters and defines eleven exclusions for features that would not be
subject to jurisdiction under the CWA,® however, the agencies go much further and propose
narrowing the scope of the Clean Water Act beyond any definition considered since its inception
in 1972. The sections of the proposal that are most concerning to CBF are those relating to the
definition of adjacent wetlands and the list of features that are now excluded from the definition
of WOTUS including Delmarva Bays or pocosins, ephemeral streams and interstate waters.

Adjacent wetlands are defined by the agencies as:

3 EPA, Department of the Army, Corps of Engineers, The Clean Water Rule: Definition of the “Waters of the
United States,” 80 FR 37054, June 29, 2015.

4 Rule to Rescind the Clean Water Rule and Re-Codify the Regulatory Text that Existed Prior to 2015 Defining
“Waters of the United States” or WOTUS, 82 FR 34899, July 27, 2017; Supplemental Notice of Proposed
Rulemaking, Definition of “Waters of the United States” - Recodification of Preexisting Rule, 83 FR 32227, July 12,
2018.

5 EPA, Department of the Army, Corps of Engineers, Final rule, Definition of “Waters of the United States’--
Addition of an Applicability Date to 2015 Clean Water Rule, 83 FR 5200, February 6, 2018. This rule was vacated
by the federal District Court for South Carolina, S.C. Coastal Conservation League v. Pruitt, 318 F. Supp. 3d
(D.S.C. 2018); See also Puget Soundkeeper v. Wheeler, 2018 U.S. Dist. Lexis 199358 (W.D. Wash. 2018).

6 Chesapeake Bay Foundation Comments Regarding Rule to Rescind the Clean Water Rule and Re-Codify the
Regulatory Text that Existed Prior to 2015 Defining “Waters of the United States,” EPA-HQ-OW-2017-0203,
September 27, 2017; Chesapeake Bay Foundation Comments Regarding Supplemental Notice of Proposed
Rulemaking, Definition of “Waters of the United States” - Recodification of Preexisting Rule, EPA-HQ-OW-2017-
0203, August 13,2018.

7 Chesapeake Bay Foundation Comments Regarding Definition of “Waters of the United States” - Addition of an
Applicability Date to 2015 Clean Water Rule, EPA-HQ-OW-2017-0644, December 13, 2017.

8 EPA and Department of the Army, Resource and Programmatic Assessment for the Proposed Revised Definition
of “Waters of the United States,” p. 8, December 11, 2018. https://www.epa.gov/sites/production/files/2018-
12 /documents/wotus_proposed_step_2_rpa_for_clearance_12-7-18_508c.pdf.



The proposal defines ‘‘adjacent wetlands’’ as wetlands that abut or
have a direct hydrological surface connection to other ‘‘waters
of the United States’’ in a typical year. ‘*Abut’’ is proposed to
mean when a wetland touches an otherwise jurisdictional water at
either a point or side. A “‘direct hydrologic surface connection’’ as
proposed occurs as a result of inundation from a jurisdictional water
to a wetland or via perennial or intermittent flow between a wetland
and jurisdictional water. Wetlands physically separated from other
waters of the United States by upland or by dikes, barriers, or
similar structures and also lacking a direct hydrologic surface
connection to such waters are not adjacent under this proposal.®

In addition to the excluded categories of waters that would not be included in the proposed rule,
the following features would not be considered “waters of the United States:”

The proposed definition specifically clarifies that ‘‘waters of the
United States’” do not include features that flow only in response
to precipitation; groundwater, including groundwater drained
through subsurface drainage systems; certain ditches; prior
converted cropland; artificially irrigated areas that would
revert to upland if artificial irrigation ceases; certain artificial
lakes and ponds constructed in upland; water-filled depressions
created in upland incidental to mining or construction activity;
stormwater control features excavated or constructed in upland
to convey, treat, infiltrate, or store stormwater run-off;
wastewater recycling structures constructed in upland; and waste
treatment systems. 1

Finally, agencies propose removing interstate waters and interstate wetlands as a separate
category of ‘‘waters of the United States.”’!

The agencies’ reduction in the scope of the features that will be protected under federal law is an
astounding assault on the Clean Water Act; one of the most important and fundamental laws we
have protecting America’s waters. At the outset, we oppose this proposal and the negative
consequences such a shift in policy has on the tone of federal environmental protection in the
United States. It is estimated that this rule will affect the status of 18 percent of streams and 51
percent of wetlands nationwide.'> More specifically, Section 117 of the Clean Water Act®® is the
foundation under which the restoration efforts of the Chesapeake Bay is built. A narrowing of the
definition of “Waters of the United States” weakens not only that section of the Clean Water Act

9 Emphasis added, EPA, Department of the Army, Corps of Engineers, Revised Definition of “Waters of the United
States,” 84 FR 4154, 4155, February 14, 2019.

10 Emphasis added, 1d.

11]d at4174.

12 E-mail correspondence from John Goodin, EPA, to Stacey Jensen, HQUSACE Regulatory Program Manager,
September 4, 2017, https://www.eenews.net/assets/2018/12/11/document_gw_05.pdf.

1333 U.S.C.§ 1267, et seq.



generally, but it also has implications for the regional and local programs that fall within its
purview. For brevity’s sake, these comments focus on the impacts this proposal will have on
ephemeral streams, interstate waters and adjacent wetlands in the Chesapeake Bay watershed.

1. Ephemeral Streams, Wetlands and the Chesapeake Bay

The Chesapeake Bay receives half of its water from an intricate network of 111,000 miles of
creeks, streams, and rivers and 1.7 million acres of wetlands, many of which are non-navigable
tributaries, non-tidal wetlands, and ephemeral and intermittent streams.*

According to EPA’s Chesapeake Bay Program, “Non-tidal, or palustrine, wetlands contain fresh
water and make up 86 percent of the wetlands in the watershed. Palustrine wetlands are located on
floodplains bordering streams and rivers, along the shorelines of lakes and ponds or covering
broad, flat areas where water may collect (such as many areas on the Delmarva peninsula).”*> Of
particular note in the watershed are what are known as “Delmarva Potholes.” There are over
4,950 of these wetlands that are not adjacent to rivers or other waterways and they cover 34,560
acres on the Eastern Shore of Maryland, Delaware and Virginia.'® The waters for these wetlands
“often connect beneath the ground, or through ditches, to nearby streams and waterways,
especially in rainy seasons.”’

Wetlands play a critical role in supporting the waters and diverse wildlife of the Chesapeake Bay
watershed. They soak up storm surges, trap polluted runoff and “provide habitat to hundreds of
fish, birds, mammals and invertebrates.”*® In trapping polluted runoff, “they help slow the flow
of nutrients, sediments and chemical contaminants into rivers, streams and the Bay.”*°
Unfortunately, they are threatened by development, invasive species and sea level rise caused by
climate change.

The protection and restoration of wetlands is a critical component to restoring the Bay. Indeed,
EPA? as the signatory on behalf of the United States to the 2014 Chesapeake Watershed
Agreement,?! an interstate compact, committed to:

14 Chesapeake Bay Program, Bay 101: Wetlands, https://www.chesapeakebay.net/issues/wetlands

15 ]d.

16 Fenstermacher, D.E., Rabenhorst, M.C., Lang, M.W. et al., Wetlands (2014) 34, 1219,
https://doi.org/10.1007/s13157-014-0583-5; See also, Environmental Integrity Project, Undermining
Protections for Wetlands and Streams, What the Trump Administration’s Proposed Rollback of Wetlands
Regulations Means for the Chesapeake Bay Region, pp. 2-3, December 12, 2018.

17 Environmental Integrity Project, Undermining Protections for Wetlands and Streams, What the Trump
Administration’s Proposed Rollback of Wetlands Regulations Means for the Chesapeake Bay Region, p. 4,
December 12, 2018.

18 Chesapeake Bay Program, Bay 101: Wetlands, https://www.chesapeakebay.net/issues/wetlands.

19]d.

20 Along with its partner jurisdictions.

21 One of the purposes of the Chesapeake Bay Restoration Act of 2000 was to “expand and strengthen
cooperative efforts to restore and protect the Chesapeake Bay; and to achieve the goals established in the
Chesapeake Bay Agreement.” 33 U.S.C. § 1267. The Chesapeake Bay Agreement is an interstate compact as
Congress developed and authorized the joint state action. See Cuyler v. Adams, 449 U.S. 433; 101 S. Ct. 703
(1981); Seattle Master Builders Assoc. v. Pacific Northwest Electric Power & Conservation Planning Council, 786
F.2d 1359 (9t Cir. 1986).


https://doi.org/10.1007/s13157-014-0583-5

Continually increase the capacity of wetlands to provide water
quality and habitat benefits throughout the watershed. Create or re-
establish 85,000 acres of tidal and non-tidal wetlands and enhance
the fuglzction of an additional 150,000 acres of degraded wetlands by
2025.

Re-establishing 85,000 acres of wetlands and restoring the function of 150,000 more acres of
wetlands will be jeopardized if the new definitions are adopted. Instead, the proposal removes
tens of thousands of acres from federal protection and will prevent federal protection for
thousands of wetlands yet to be identified. To achieve the goals of the Chesapeake Watershed
Agreement, and to meet the requirements of the Chesapeake Bay Clean Water Blueprint,?® the
Clean Water Act must be properly interpreted and enforced. The way in which EPA and the
Corps define “Waters of the United States” will make those goals unattainable.

V. The Agencies’ Replacement Definition Will Negatively Impact the Health and
Restoration of the Chesapeake Bay.

As noted above, if adopted and implemented, the agencies’ proposed replacement definition of
WOTUS eliminates federal protections for specific features, ephemeral streams and wetlands that
are not considered “adjacent wetlands.” This will have serious impacts upon the overall
restoration and health of the Chesapeake Bay. The greatest impacts will obviously be in the
jurisdictions within the watershed that rely upon the federal protections to the greatest degree.
Those include Delaware,?* the District of Columbia® and West Virginia.?® The proposed rule
would be devastating for Delaware which uses the federal definition of WOTUS in its state code.
Twenty percent of the state is made up of wetlands and over 1,000 miles of streams and almost
200 thousand acres of wetlands would be vulnerable to destruction.?’

22 Emphasis added, Chesapeake Bay Watershed Agreement, p. 5, 2014,
https://www.chesapeakebay.net/documents/FINAL_Ches_Bay_Watershed_Agreement.withsignatures-
Hlres.pdf

23 EPA established the Chesapeake Bay TMDL in 2010. The Bay TMDL and the Bay jurisdictions’ Watershed
Implementation Plans (WIPS) are collectively known as the Chesapeake Bay Clean Water Blueprint. The
Blueprint is based on the EPA’s authority to set limits on the amounts of nitrogen, phosphorous and sediment
that can be discharged in the Bay. 33 U.S.C. §§ 1267, 1313. EPA and jurisdictions delegated permitting
authority require attainment of those numeric limits in National Pollutant Elimination Discharge System
(NDPES) and CWA Section 404 “dredge and fill” permits. 33 U.S.C. §§ 1342, 1344. Included in the Bay
jurisdictions’ WIPS are the identification and creation of forested stream side buffers and wetlands
protections. See U.S. Envtl. Prot. Agency, Chesapeake Bay Total Maximum Load for Nitrogen, Phosphorous and
Sediment, December 29, 2010, https://www.epa.gov/chesapeake-bay-tmdl/chesapeake-bay-tmdl-document.
24 See EPA and Department of the Army, Economic Analysis for the Proposed Revised Definition of “Waters of the
United States,” Section 11, Discussion and Analysis of the Major Causes of Uncertainty, p. 41, December 14, 2018.
25 See Id. at p. 35, December 14, 2018; See also, D.C. Department of Energy and Environment, Wetlands Permits,
https://doee.dc.gov/node/1125232.

26 West Virginia relies upon the federal definition of wetlands, and also has a state definition of isolated
wetlands as waters of the state. See West Virginia State Wetland Program Summary,
https://www.aswm.org/pdf lib/state_summaries/west_virginia_state_wetland_program_summary_083115.pd
f; W.Va. Code § 22-26-2 (18).

27Gerald J. Kauffman, University of Delaware Water Resources Institute, Socioeconomic Benefits of Delaware
Wetlands, p. 7, http://www.wrc.udel.edu/wp-
content/uploads/2018/06/SocioeconomicValueofDelawareWetlandsFinalReportApril2018.pdf; See also,


https://www.aswm.org/pdf_lib/state_summaries/west_virginia_state_wetland_program_summary_083115.pdf
https://www.aswm.org/pdf_lib/state_summaries/west_virginia_state_wetland_program_summary_083115.pdf
http://www.wrc.udel.edu/wp-content/uploads/2018/06/SocioeconomicValueofDelawareWetlandsFinalReportApril2018.pdf
http://www.wrc.udel.edu/wp-content/uploads/2018/06/SocioeconomicValueofDelawareWetlandsFinalReportApril2018.pdf

Even in Maryland,?® New York,?® Pennsylvania,® and Virginia3! where the states have various
programs in addition to the federal Clean Water Act, the impacts will be felt. In Pennsylvania, for
example, ephemeral streams are not explicitly included in the definitions of “waters of the
Commonwealth” under the Clean Streams Law or “body of water” under the Dam Safety and
Encroachments Act.3? Additionally, in Maryland, the “determination of whether an area is a
nontidal wetland shall be made in accordance with the publication known as the ‘Federal Manual
for Identifying and Delineating Jurisdictional Wetlands.”*® There is every likelihood that this
manual will be amended to be consistent with the proposed, revised federal definition of WOTUS
(if it is finalized and implemented) thereby narrowing protections to nontidal wetlands in
Maryland.

It is interesting to note that in their economic analysis®* the agencies consider scenarios whereby
states may step in to “fill the gaps” left by this proposed rule. They do not, however, consider
that their proposal may have the opposite effect and encourage states that have additional or
stricter wetlands protections to follow in kind and narrow their own laws and regulations. While
Maryland, Virginia and Pennsylvania have additional state water programs, there have been
numerous attempts by the state legislatures in Virginia and Pennsylvania to pass laws that would
weaken their programs. In the 2018 Virginia legislative session, a bill was introduced that would
have prohibited state environmental agency and regulatory boards from adopting any
environmental rule, statue or regulation that is inconsistent with or exceeds the requirements of
any duly adopted relevant federal environmental regulatory or standard.®

Salisbury Daily Times, Farmers Cheer Trump Water Rollback as Environmentalists Worry about Chesapeake Bay
Impact, Jenna Miller, December 17, 2018.

28 See Md. Code Ann., Environment Article § 5-101 et seq.; Md. Code Ann., Natural Resources Article § 8-101 et
seq.

29 http://www.dec.ny.gov/lands/4937.html

30 See Pennsylvania Clean Streams Law, 33 P.S. 691.1, et seq.; 25 Pa. Code Chapters 91, 92a, 93, 95,96, 102 and
105; Dam Safety and Encroachments Act, 32 P.S. 693.1, et seq; 25 Pa. Code Ch. 105.

31 The Virginia nontidal wetlands law was passed in 2000. The law, as enacted, and as existing today defines
state waters to include all waters of the state, expressly including all wetlands. Acts of Assembly 2000 chap.
1054 http://lis.virginia.gov/cgi-bin/legp604.exe?001+ful+CHAP1054+pdf. The current law is codified at Va.
Code §§ 62.1-44.15:20, et seq. Section 62.1-10(a) states that, “Water” includes all waters, on the surface and
under the ground, wholly or partially within or bordering the Commonwealth or within its jurisdiction and
which affect the public welfare.

32 Pennsylvania Clean Streams Law, 33 P.S. 691.1, et seq.; 25 Pa. Code Chapters 91, 92a, 93, 95,96, 102 and 105;
Dam Safety and Encroachments Act, 32 P.S. 693.1, et seq; 25 Pa. Code Ch. 105.

33 Md. Code Ann., Environment Article § 5-901(m)(1).

34 See EPA and Department of the Army, Economic Analysis for the Proposed Revised Definition of “Waters of the
United States,” December 14, 2018.

35 H.B. 1082 A BILL to amend the Code of Virginia by adding a section numbered 10.1-1184.1, relating to 5
environmental regulations; no stricter than federal law (introduced in Va. House of Delegates, 2018),
https://lis.virginia.gov/cgi-bin/legp604.exe?181+ful+HB1082+pdf; See also H.B.801 (introduced in Va. House of
Delegates, 2018) (would prohibit regulatory board from adopting any stormwater regulation that is inconsistent with
or exceeds the requirements of any federal stormwater statute, regulation, standard, guidance, etc.)
https://lis.virginia.gov/cgi-bin/legp604.exe?181+ful+HB801+pdf. In addition, there have been instances where the
Virginia Department of Environmental Quality (DEQ), in developing state regulations or permits, has refused to
exceed the level of stringency required in an analogous federal permit or rule. A recent example is in DEQ’s drafting
of the revised Virginia Pollution Discharge Elimination System Construction general permit. See Tentative Agenda,
Virginia State Water Control Board Meeting, April 15, 2019, p. 238 (explaining its decision to reject proposal to


http://lis.virginia.gov/cgi-bin/legp604.exe?001+ful+CHAP1054+pdf
https://lis.virginia.gov/cgi-bin/legp604.exe?181+ful+HB1082+pdf
https://lis.virginia.gov/cgi-bin/legp604.exe?181+ful+HB801+pdf

In Pennsylvania, there are several bills under consideration that weaken the state’s water laws and
the State Government Commission just finished an analysis of which state environmental laws
and regulations have more stringent standards than the federal law requires.®® Any changes in
those states water laws will obviously have serious ramifications if the agencies’ proposal is
finalized and implemented.

In addition, the agencies removal of interstate waters and wetlands as a separate category of
WOTUS exacerbates the problems associated with different states having different protections.
As the Maryland Department of Environment states:

Maryland does ... have some concerns about issues which could
arise for interstate waters, if an immediately upstream state has a
much narrower definition of the scope of regulated waters and
wetlands under state law than the immediately downstream state. In
these cases, having a broader federal definition of CWA jurisdiction
could help avoid complex interstate conflicts that might otherwise
arise if the federal definition were too narrow. It is important that
flowing waters that cross state borders be adequately protected
from pollution under the upstream state’s law (with provisions
for the downstream state to weigh-in on discharge permits and
standards) or, if not, be subject to federal jurisdiction so that the
downstream state can, if need be, participate as a downstream state
in the process of the permitting of discharges and the establishing of
water quality standards for such a stream.

According to the Susquehanna River Basin Commission, in the
Susquehanna River Basin alone there are eighty-three streams that
cross state lines. Several streams travers the state borders at
multiple points, contributing to 91 total crossings. Of those 91
crossings, 45 streams flow from New York into Pennsylvania, 22
from Pennsylvania into New York, 15 from Pennsylvania into
Maryland, and nine from Maryland into Pennsylvania. Many
streams are small, and 32 are small enough to be “unnamed.” It is
important to Maryland to ensure that any upstream discharges
of pollutants or nonpoint source inputs of pollutants do not
result in violations of water quality standards in the Maryland
portion of streams, and potentially impact sources of drinking
water or the delivery of pollutants to the Chesapeake Bay.

strengthen draft permit by requiring monitoring turbidity downstream of construction sites, citing the absence of an
equivalent monitoring requirement for NPDES permits in 40 CFR Part 450,
townhall.virginia.gov/L/GetFile.cfm?File=Meeting\103\29182\Agenda_DEQ_29182_v2.pdf

36 See HB 534 (PN 526), Comply with the NDPES Waiver Program that Exists at the Federal Level; HB 177 (PN
149), Amends the Clean Streams Law “potential pollution” to add waivers for riparian buffers; Joint State
Government Commission, Environmental Laws of Pennsylvania, 2018,
http://jsg.legis.state.pa.us/resources/documents/ftp/publications/2018-04-
18%20SR385%20report%20for%20website%204-18-18%201200pm.pdf.



Ensuring that the federal interpretation of “relatively permanent”
waters includes both perennial and intermittent streams is
particularly important to Maryland. Similarly, Maryland would
want to ensure that the definition of federally regulated
wetlands was sufficiently broad to minimize situations where
activities impacting unregulated wetlands in an upstream state
could adversely impact Maryland water resources or cause
Marylanders to suffer additional financial, health, or safety-related
obligations as a result of an upstream wetland being unprotected.*’

The concerns raised by MDE echo the conclusions from the report, Connectivity of Streams and
Wetlands to Downstream Waters: A Review of Synthesis of the Scientific Evidence (Connectivity
Report) — that the agencies relied upon in promulgating the 2015 Clean Water Rule; the streams
and waters in each of the states within a watershed are all ultimately connected and contribute to
the health of a watershed.

As the Connectivity Report states,

Conclusion 1: Streams

The scientific literature unequivocally demonstrates that streams,
individually or cumulatively, exert a strong influence on the
integrity of downstream waters. All tributary streams, including
perennial, intermittent, and ephemeral streams, are physically,
chemically, and biologically connected to downstream rivers via
channels and associated alluvial deposits where water and other
materials are concentrated, mixed, transformed, and transported.
Streams are the dominant source of water in most rivers, and the
majority of tributaries are perennial, intermittent, or ephemeral
headwater streams. Headwater streams also convey water into local
storage compartments such as ponds, shallow aquifers, or stream
banks, and into regional and alluvial aquifers; these local storage
compartments are important sources of water for maintaining
baseflow in rivers. In addition to water, streams transport sediment,
wood, organic matter, nutrients, chemical contaminants, and many
of the organisms found in rivers. The literature provides robust
evidence that streams are biologically connected to downstream
waters by the dispersal and migration of aquatic and semiaquatic
organisms, including fish, amphibians, plants, microorganisms, and
invertebrates, that use both upstream and downstream habitats
during one or more stages of their life cycles, or provide food
resources to downstream communities. In addition to material
transport and biological connectivity, ephemeral, intermittent, and

37 Emphasis added, Letter to Scott Pruitt, Administrator, EPA and Douglas W. Lamont, P.E., Senior Official
Performing the Duties of the Assistant Secretary of the Army for Civil Works, from Ben Grumbles, Secretary,
Maryland Department of the Environment, pp. 2-3, September 27, 2017, Docket ID No. EPA-HQ-OW-2017-
0203.



perennial flows influence fundamental biogeochemical processes by
connecting channels and shallow ground water with other landscape
elements. Physical, chemical, and biological connections between
streams and downstream waters interact via integrative processes
such as nutrient spiraling, in which stream communities assimilate
and chemically transform large quantities of nitrogen and other
nutrients that otherwise would be transported directly downstream,
increasing nutrient loads and associated impairments due to excess
nutrients in downstream waters.®

With regard to cumulative effects, the Report notes,

Conclusion 5: Cumulative Effects

The incremental effects of individual streams and wetlands are
cumulative across entire watersheds and therefore must be
evaluated in context with other streams and wetlands.
Downstream waters are the time-integrated result of all waters
contributing to them. For example, the amount of water or
biomass contributed by a specific ephemeral stream in a given year
might be small, but the aggregate contribution of that stream
over multiple years, or by all ephemeral streams draining that
watershed in a given year or over multiple years, can have
substantial consequences on the integrity of the downstream
waters. Similarly, the downstream effect of a single event, such as
pollutant discharge into a single stream or wetland, might be
negligible but the cumulative effect of multiple discharges could
degrade the integrity of downstream waters.

In addition, when considering the effect of an individual stream or
wetland, all contributions and functions of that stream or
wetland should be evaluated cumulatively. For example, the
same stream transports water, removes excess nutrients, mitigates
flooding, and provides refuge for fish when conditions downstream
are unfavorable; if any of these functions is ignored, the overall
effect of that stream would be underestimated.®

The Connectivity Report is clear on these points — the impacts of streams and wetlands must be
evaluated in the context of the entire watershed and what happens at the headwaters will be felt
downstream. In other words, it’s all connected. To evaluate it any other way simply doesn’t
follow the science or make any sense.

38 Emphasis added, U.S. Environmental Protection Agency, Connectivity of Streams and Wetlands to Downstream
Waters: A Review and Synthesis of the Scientific Evidence (Final Report), EPA/600/R—14/475F, (Washington, DC:
U.S. Environmental Protection Agency, ES-2, (2015)). http://www.epa.gov/ncea.
3 Emphasis added, U.S. Environmental Protection Agency, Connectivity of Streams and Wetlands to Downstream
Waters: A Review and Synthesis of the Scientific Evidence (Final Report), EPA/600/R—14/475F, (Washington, DC:
U.S. Environmental Protection Agency, ES-6, (2015)). http://www.epa.gov/ncea.



And yet, the agencies’ proposal narrows the protection for these exact types of features. This
revised definition would also eliminate the protection for the Delmarva Potholes mentioned above
that were specifically protected under the 2015 Clean Water Rule.*® The loss of protections for
these types of wetlands as well as ephemeral streams and interstate waters that are so important to
the Bay and provide so many critical services to its health and restoration will be felt throughout
the watershed.

In addition, and equally as important, the Bay—and its surrounding states— are negatively
impacted by the effects of climate change. EPA has noted that average temperatures have risen by
almost two degrees Fahrenheit between 1895 and 2011 and projections indicate warming of 4.5 to
10 degrees by the 2080s.** The Chesapeake Bay suffers from the effects of climate change

including sea-level rise, warming temperatures, and extreme weather.*2

Within 20 years, nearly 170 U.S. communities will be chronically inundated with flooding*® and
more than 70% of these communities will be in Louisiana and Maryland: the “canaries in the coal
mine” for sea level rise.** Sea level rise threatens to inundate small coastal communities and
major cities alike in the Chesapeake Bay region. In Maryland alone, it threatens to flood over
61,000 homes by 2100, valued at $19 billion.*> Entire inhabited islands are now underwater in
the Chesapeake Bay, with more likely to follow if GHG emissions do not decrease substantially.*8
In Norfolk, Virginia, sea level rise poses significant risk to the public and military infrastructure
and operations.*’
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Wetlands can help to mitigate some of those effects, but they are also threatened by sea level rise.
As we have noted, these important filters reduce the level of pollutants entering the Bay,* help
protect against flooding by absorbing stormwater and protect coastal communities from storm
surge and erosion,*® but they can also serve as sites of carbon sequestration.®® Wetlands
inundated with saltwater from sea level rise, however, begin to disappear.>® They are typically
some of the first areas to be exposed to chronic flooding and while they can migrate in response
to changes in water levels provided they have the space and time to do so,% the pace of sea level
rise and changes in land use in coastal communities have weakened the ability of wetlands to
migrate.>® A decrease in the overall acreage of wetlands will lead to a decrease in the natural
environment’s ability to deal with increased rainfall.

Given the additional challenges to the region resulting from climate change, including an increase
in flooding, this is a particularly important time to protect and restore wetlands in the Region. The
proposed rule will expose more wetlands to dredge and fill operations destroying their ability to
help us cope with climate change.

In addition to the on-the-ground impacts that the revised definition will have on the Bay
watershed, the agencies’ narrowing of their own jurisdiction under the Clean Water Act sends the
wrong message to the states. Under Section 117(g) of the Clean Water Act, EPA has a special
role in the restoration of the Chesapeake Bay and is tasked with ensuring the development and
implementation of management plans under the 2014 Chesapeake Bay Agreement; that includes
the goals of the Chesapeake Bay Total Maximum Daily Load (TMDL) and Watershed
Implementation Plans. In 2010, EPA issued the TMDL for the Chesapeake Bay region>* and in
that process — and in its leadership role - identified backstop measures it would take against the
states if they were not meeting the requirements of the TMDL.>® This proposal to weaken the
Clean Water Act signifies EPA stepping back from its statutory role and the obligations to which
it committed. This is inconsistent with EPA’s leadership role in restoring the Chesapeake Bay. It
is also inconsistent with EPA Administrator Wheeler’s statements praising the Bay partnership
efforts - as a national and international model - and his commitment to the restoration of the
Chesapeake Bay.>®
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In this same way, the federal Clean Water Act serves as the overall coordinator — and the example
for what the minimum protections are to “restore and maintain the chemical, physical and
biological integrity of the nation’s waters ...”%" The agencies’ proposal to step away from the
goals of the Clean Water Act sends states the message that these protections are no longer in their
purview and thus are not as important as they have been — since 1972. This sends the wrong
message to states and is counter to Congress’ expectation that they protect local waters and
wetlands.*®

The negative impacts to the health and restoration of the Chesapeake Bay from the agencies’
proposal are vast. We urge EPA and the Corps to withdraw this proposal and fully implement the
2015 Clean Water Rule.

V. The Agencies’ Revised Definition of WOTUS Does Not Provide Requlatory Clarity.

The impetus behind the 2015 Rule was, as the agencies are well aware, an abundance of
confusion over the definition of WOTUS.>® The goals of the 2015 Rule were to clarify the
definition, make it easier to understand, establish more predictably and make it consistent with the
law and science.®® The agencies now propose narrowing the definition of WOTUS and, in doing
so, will create more confusion. For example, while the agencies propose to eliminate ditches as
“waters of the United States,”®! this may actually make them be considered a “point source”
under the CWA if they convey pollution to a water that is protected under the CWA. The source
of that discharge would then be required to obtain a National Pollutant Discharge Elimination
System (NPDES) permit.®?

It is also likely that distinguishing between flow resulting from snowfall and flow resulting from
melting snowpack, as the agencies suggest® to distinguish between ephemeral and intermittent
streams, is going to be a challenging and confusing task.%
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In addition, the proposal is so vast — and the approaches considered and upon which comment is
requested so expansive — that it is not possible to easily ascertain its impacts. The agencies admit
this in their assessments.%

This approach does not provide clarity: it creates undue confusion; seeks to avoid Congressional
objectives; and ignores valid science. Rather than redefine WOTUS, the agencies should move
forward with defending and implementing the 2015 Rule.

VI. The Manner in Which this Rule was Proposed Violates the Administrative
Procedure Act.

The Administrative Procedure Act (APA)®® lays out specific requirements for rulemaking. To
repeal a rule through the APA, a thorough public comment process needs to be carried out, and
the administration must also provide a strong and legally defensible justification for withdrawing
the existing rule.®” The current proposed rule is inconsistent with these fundamental principles.

The agencies’ explanation as to the potential ramifications of their proposed changes to the
definition of WOTUS is inaccurate and raises serious concerns as to the process which the
agencies utilized in putting forth their proposal. As the Court noted in FCC v. Fox Television
Co.,% when changing its position on a rule, an agency will often need to address the reasoning
underlying the old rule; if “its new policy rests upon factual findings that contradict those which
underlay its prior policy... [i]t would be arbitrary or capricious to ignore such matters.”®® The
Court reiterated the agency’s obligation to justify the rule it proposes and noted, “[O]f course ...
[the] agency must show that there are good reasons for the new policy.”"°

Indeed, before the agencies can rescind an existing rule or put a new rule into effect, they need to
explain, and seek comment on, their proposed reasons for doing so. Under the Supreme Court’s
decision in Motor Vehicle Mfrs. Assn. v. State Farm, a decision to rescind is subject to the same
“arbitrary and capricious” test applied to the rule’s promulgation.”* The Court noted in that case
that the absence of any scientific discussion of the rulemaking that was proposed was legally
deficient because the agencies “entirely failed to consider some important aspect of the problem”
before them."
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Here, the agencies simply ignore the science upon which the 2015 Rule was based and there
appears to be a lack of effort - or a refusal to acknowledge information - to analyze what the
impacts of the proposed revised definition would actually be on water quality as well as wetlands
functions and services. For example, the supporting documents to the proposal state that the
agencies “are unable to estimate the specific aquatic resource jurisdictional changes that would
occur as a result of the proposed rule ...”,” and the agencies use the phrase “unable to quantify”
13 times in their Economic Analysis.”* Yet, a slideshow prepared by EPA and Army Corps of
Engineers staff show that at least 18 percent of currently identified streams and 51 percent of
currently identified wetlands nationwide would not be protected under the new definition.” The
agencies’ approach runs counter to its stated objective in other rulemakings to quantify the costs
and benefits associated with a rule.”

In contrast to the agencies’ claimed inability to determine the impact of their proposal, Trout
Unlimited,”” a non-profit organization, was able to overlay federal National Hydrography Dataset
maps on federal elevation maps to find areas where rainfall would drain into channels and form
ephemeral streams. Specifically, the organization found that ephemeral streams “initiate in areas
where there are two acres of upstream watershed in steep areas and up to 24 acres of upstream
watersheds in flat areas” and estimated that ‘“’unmapped’ ephemeral streams existed in areas
where more than 11 acres of watershed would be draining.”’® Based on these findings, Trout
Unlimited created an interactive map where users can identify how many stream miles are
mapped, what percentage of those are ephemeral, and the number of unmapped ephemeral
streams they estimate for every mapped stream mile.”® The James River Association,®® using
National Hydrology Dataset Plus High Resolution (a data set produced by the U.S. Geological
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mail from Jensen, Stacey M CIV USARMY CEHQ (US) to 'Goodin, John' <Goodin.John@epa.gov> with attached
slideshow, September 5, 2017, https://www.eenews.net/assets/2018/12/11/document_gw_05.pdf
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If the agencies cannot identify the costs associated with implementation of the proposed rule to revise the
definition of WOTUS, they have failed to comply with the Executive Order.
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Survey and EPA), was also able to put together an interactive map for Virginia that demonstrates
changes in environmental protections under the agencies’ proposed definition of WOTUS .8

This lack of candor and thorough evaluation calls into question the foundation upon which this
proposed new definition of WOTUS was built.

Finally, the agencies refusal to extend the comment period from 60 days to a more reasonable
time for a proposal that will have sweeping effects across the Country is troubling.82 During the
development of the 2015 Rule, the agencies’ review occurred over a period of 200 days. Over
400 meetings were held across the country with “states, small businesses, farmers, academics,
miners, energy companies, counties, municipalities, environmental organizations, other federal
agencies, and many others”® and the agencies received over one million comments. This
proposal was published in the federal register on February 14, 2019 (with a close date of April 15,
2019) and only two hearings were conducted.?

VII. The 2015 Clean Water Rule was Based on Thorough Procedural and Scientific
Analysis and Should be Implemented.

As noted above, the 2015 Clean Water Rule was based on a thorough analysis of all the relevant
issues that included proper participation by stakeholders and the consideration of the intent of the
CWA and relevant caselaw.

In addition, the agencies relied upon the “best available peer-reviewed science” to guide their
policy decision regarding the definition of WOTUS. In particular, the agencies considered the
findings of a comprehensive report CBF has already referenced in these comments. The
Connectivity Report was issued by the EPA’s Office of Research® and was based on a review of
over 1,200 peer-reviewed publications and was also reviewed by EPA’s Scientific Advisory
Board (SAB). Some of the findings of both the SAB and the Connectivity Report are as follows:

» Waters are connected in myriad ways, including physical
connections and the hydrologic cycle; however, connections occur
on a continuum or gradient from highly connected to highly
isolated.
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* These variations in the degree of connectivity are a critical
consideration to the ecological integrity and sustainability of
downstream waters.

* The critical contribution of upstream waters to the chemical,
physical, and biological integrity of downstream waters results from
the accumulative contribution of similar waters in the same
watershed and in the context of their functions considered over
time.

* Tributary streams, including perennial, intermittent, and
ephemeral streams, are chemically, physically, and biologically
connected to downstream waters, and influence the integrity of
downstream waters.

» Wetlands and open waters in floodplains and riparian areas are
chemically, physically, and biologically connected with
downstream waters and influence the ecological integrity of
such waters.

* Non-floodplain wetlands and open waters provide many functions
that benefit downstream water quality and ecological integrity, but
their effects on downstream waters are difficult to

assess based solely on the available science.?®

CBF disagrees with the agencies’ current statement that too much reliance was placed on the
findings of the Connectivity Study.®” CBF fully supports the findings of this incredibly thorough,
peer-reviewed, scientific study and the agencies’ use of the study to make educated decisions
regarding its 2015 definition of WOTUS — while following the statutory and regulatory principles
required to promulgate a rule under the relevant sections of the CWA.

When issuing a regulation under the Clean Water Act, EPA cannot “ignore the directive given to
[EPA] by Congress in the ...Act, which is to protect water quality.”%® That is precisely what EPA
and the Corps are doing with their extremely narrow definition of WOTUS. The health and
restoration of the Chesapeake Bay is dependent upon the consistent protection of the headwaters,
ephemeral streams, interstate waters and wetlands throughout the Watershed. CBF urges the
agencies to withdraw this proposal and to fully implement the 2015 Clean Water Rule.
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Thank you for the opportunity to comment on this important issue. Please let us know if we can
provide any additional information.
Sincerely,

Lo Leldx

Lisa Feldt
Vice President for Environmental Protection and Restoration
Chesapeake Bay Foundation



