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INTRODUCTION
Amicus curiae, The Chesapeake Bay Foundation, Inc. (“CBF”) hereby
submits the following brief pursuant to Maryland Rules, Rule 8-511(b).
STATEMENT OF THE CASE
On June 13, 2007, this Court granted Petitioners’, Robert W. Foley, Jr., et al,
Petition for Writ of Certiorari and CBF’s Motion to File an Amicus Curiae Brief in
the above-captioned case. Petitioners are challenging four aspects of a ruling from
the Maryland Court of Special Appeals overturning an injunction issued by the
Circuit Court for Queen Anne’s County, regarding the amendment of the county’s
critical area maps. The Court of Special Appeals’ decision, filed on March 23,
2007, essentially held that the act of re-drawing certain critical area land use
boundaries was a ministerial act and the failure to accurately and timely redraw
those boundaries could not be used to halt a development project – even if the
redrawn boundaries prove that there was an error in the underlying decision to
grant growth allocation. The Court of Special Appeals decision reversed in part,
modified in part, and affirmed in part the trial court’s decision. If this Court
affirms the Court of Special Appeals’ decision, grave harm will be done to the
Chesapeake Bay and Maryland’s Critical Area Program.

QUESTION PRESENTED BY AMICUS CURIAE
I.

Will the Court of Special Appeals Decision, allowing the approval and
recordation of an official Critical Area map with mistakes, have a negative
impact on the Critical Area program in Maryland and the Chesapeake Bay?
FACTUAL BACKGROUND AND STATEMENT OF THE FACTS
Plaintiffs-appellees are the Queen Anne’s Conservation Association, Inc.,

and Foley, et al., residents and taxpayers of Queen Anne’s County, directly
affected by the map revisions that are the subject of this litigation. E. 165.
Defendant-appellant K. Hovnanian at Kent Island, LLC, is a developer proposing
an “active adult, age restricted community” on Kent Island in Queen Anne’s
County, consisting of 1,350 residential units, an assisted living facility, and
recreational uses on more than 560 acres known as Four Seasons at Kent Island. E.
45. This appeal stems from an October 8, 2002, decision by the Queen Anne’s
County Commissioners adopting County Ordinance 01-01 which was enacted to
revise Critical Area Overlay Maps 49 and 57 and repeal the prior versions. E. 71.
The Circuit Court for Queen Anne’s County ruled that the County’s critical
area maps were void as they did not accurately delineate the growth allocation
approval previously given by the Planning Commission, the Critical Area
Commission, and the County Commissioners of Queen Anne’s County. E. 174.
Defendant-appellant then appealed that decision to the Maryland Court of Special
Appeals.
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The Maryland Court of Special Appeals, held that the trial court had erred
in enjoining acts dependent upon the map amendments until accurate maps had
been supplied; that the growth allocations were effective without corrected critical
area maps; that the errors on the maps do not render them void; that the preexisting critical area maps remain in effect until accurately revised maps are
supplied; and that the adoption of maps with delineation of the revised critical area
designations was not a legislative function. Plaintiff-appellee then appealed that
decision to this Court.
The CBF sought leave to file an amicus curiae brief because preservation
and restoration of the Chesapeake Bay is its primary mission and an overarching
concern of its members, which includes 94,300 Maryland residents. The CBF has
been involved in such work since its inception in 1967. Much of that work has
focused on the adverse impacts of development on the Chesapeake Bay. For
example, CBF has and continues to fund and operate environmental and volunteer
programs specifically designed to improve the water quality of the Bay and its
tributaries. Some of these programs are designed to address the adverse impacts to
water quality caused by excessive discharges of pollutants contributed, in part, by
increased runoff from development within the critical area.
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The CBF has also been involved in various aspects of Maryland’s Critical
Area Act including its development and enactment by the General Assembly in
1984. Md. Natural Resources Code § 8-1801.
The Critical Area Act was predicated upon the following:
(a) Findings.- The General Assembly finds and declares that:
(1) The Chesapeake and the Atlantic Coastal Bays and their
tributaries are natural resources of great significance to the State and
the nation;
(2) The shoreline and adjacent lands constitute a valuable,
fragile, and sensitive part of this estuarine system, where human
activity can have a particularly immediate and adverse impact on
water quality and natural habitats;
(3) The capacity of these shoreline and adjacent lands to
withstand continuing demands without further degradation to water
quality and natural habitats is limited;
(4) Human activity is harmful in these shoreline areas, where
the new development of nonwater-dependent structures or the addition
of impervious surfaces is presumed to be contrary to the purpose of
this subtitle, because these activities may cause adverse impacts, of
both an immediate and a long-term nature, to the Chesapeake and
Atlantic Coastal Bays, and thus it is necessary wherever possible to
maintain a buffer of at least 100 feet landward from the mean high
water line of tidal waters, tributary streams, and tidal wetlands;
(5) National studies have documented that the quality and
productivity of the waters of the Chesapeake Bay and its tributaries
have declined due to the cumulative effects of human activity that
have caused increased levels of pollutants, nutrients, and toxics in the
Bay System and declines in more protective land uses such as
forestland and agricultural land in the Bay region;
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(6) Those portions of the Chesapeake and the Atlantic Coastal
Bays and their tributaries within Maryland are particularly stressed by
the continuing population growth and development activity
concentrated in the Baltimore-Washington metropolitan corridor and
along the Atlantic Coast;
(7) The quality of life for the citizens of Maryland is enhanced
through the restoration of the quality and productivity of the waters of
the Chesapeake and the Atlantic Coastal Bays, and their tributaries;
(8) The restoration of the Chesapeake and the Atlantic Coastal
Bays and their tributaries is dependent, in part, on minimizing further
adverse impacts to the water quality and natural habitats of the
shoreline and adjacent lands, particularly in the buffer;
(9) The cumulative impact of current development and of each
new development activity in the buffer is inimical to these purposes;
and
(10) There is a critical and substantial State interest for the
benefit of current and future generations in fostering more sensitive
development activity in a consistent and uniform manner along
shoreline areas of the Chesapeake and the Atlantic Coastal Bays and
their tributaries so as to minimize damage to water quality and natural
habitats.
Id. (emphasis added). State and local regulations governing development in the
Critical Area are controlled by these findings.
As the General Assembly found in 1984, development leads to increased
impervious surfaces. These areas allow greater amounts of stormwater runoff to
enter the Bay and its tributaries. Stormwater carries pollutants that harm water
quality. This phenomenon is nowhere more apparent than on Kent Island in Queen
Anne’s County where the Four Seasons development is proposed. See An
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Evaluation of the Maryland Critical Area Program, The Abell Foundation,
December 2003 at pp. 3-4, Specific Findings and Recommendations, and Tables 811, pp. 43-49. http://www.abell.org/pubsitems/env_critical.area_1203.pdf.
Uniquely, of the four counties studied by the Abell Foundation, Queen Anne’s
County experienced the greatest increase of development in its Resource
Conservation Areas over the last 20 years, the area at issue in this appeal.
Judicial decisions which undermine the findings and purposes of the Critical
Area Act, allow increased development and consequent imperviousness within the
critical area. Thus, such decisions harm the Bay and its tributaries. These
decisions must be overturned if the Bay is ever to be restored and preserved. CBF
believes that the Court of Special Appeals’ decision in this matter is just such a
decision. Below, we explain why the Court of Special Appeals’ decision is
contrary to the Critical Area Act, harmful to the Chesapeake Bay, and must be
reversed.
ARGUMENT
I.

Geographically Redefining the Critical Area Maps of a County Without
Accuracy Nullifies the Intent and Value of Both the County and State
Critical Area Programs.
In 1984, the Maryland General Assembly determined that all land within

1,000 feet of the mean high water line of tidal waters or the landward edge of tidal
wetlands is “critical area”. Md. Code Ann., Natural Resources Article, § 8-1801 et
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seq. (2007). This determination was based upon the overwhelming evidence that
great harm was being caused to our tidal waters and the Chesapeake Bay due to
increased development and consequent increase in impervious surfaces. Md. Code
Ann., Natural Resources Article, § 8-1801. Thus, the General Assembly
determined that all counties with tidal waters would have to limit construction
within their respective “critical areas” via implementation of a county critical area
program that was consistent with the state program and approved by the Critical
Area Commission. Md. Code Ann., Natural Resources Article, § 8-1809.
A key aspect of the program was the allotment of growth allocation acreage
to each county, based on a percentage of its “Resource Conservation” land. The
General Assembly believed that by limiting the amount of additional growth within
the critical area, further harm to the Bay and tidal waters could be reduced. Md.
Code Ann., Natural Resources Article, § 8-1808.1. Using growth allocation acres,
counties could change the zoning designation of critical area lands from Resource
Conservation or Limited Development to Intense Development after approval from
the Critical Area Commission. Id. For the allotment aspect of the program to
work, it is essential to accurately know how much critical area land is being
converted to intensely developed land, and precisely where that land is located.
However, without accurate maps, such a determination cannot be made. Thus, as
the Petitioners allege is the case here, a county could seek and obtain
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approximately 373 acres of growth allocation based upon inaccurate or nonexistent drawings, but actually destroy and develop (a) more acres than allotted, or
(b) sensitive land in a different area than was intended. Such a result may occur
here and elsewhere if the Court of Special Appeals’ decision is not overturned.
The Court of Special Appeals held that the creation of a revised critical area
map to conform to growth allocation decisions of a county and the Critical Area
Commission is a “ministerial task that does not void the previously validly-granted
growth allocations.” Slip op. at 13. This holding presumes that the concept plan
submitted by the developer and approved by the county and Commission – the
basis for the award of growth allocation – was accurate and that the Commission’s
decision was predicated upon valid information. Here, there is ample evidence that
the plan upon which the county and the Commission based their decisions was not
accurate as to the size and location of essential critical area features in and
surrounding the development site – the developer and the County have twice been
unable to produce accurate maps. Thus, as a factual matter, this holding is
untenable.
Second, and perhaps more importantly from a critical area program
perspective – state wide – the holding subverts some key aspects of the Critical
Area Act. Without accurate critical area maps it is impossible, for example, to
determine the size of the critical area to be impacted by development and,
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consequently, how much growth allocation must be awarded. However, the Court
of Special Appeals’ decision permits such inaccuracy. Thus the decision, if
upheld, will harm Queen Anne County’s Critical Area program, other programs
statewide, and undermine the Act itself.
A.

The Critical Area Act Growth Allocation Program Must be
Accurately Implemented to be Effective.

The Act establishes that each county is granted a “growth allocation” equal
to 5% of the total resource conservation area (“RCA”) in a local jurisdiction at the
time of approval of the jurisdictions critical area program. Md. Natural Resources
Article § 8-1808.1(b)(1). “New intensely developed or limited development areas
to be located in the resource conservation area shall conform to all criteria of the
Commission for intensely developed or limited development areas and shall be
designated on the comprehensive zoning map submitted by the local jurisdiction as
part of its application to the Commission for program approval…” Id. at (c)(4).
Thus, section 8-1808 creates a growth allocation “budget” for each county
which may not be exceeded. COMAR § 27.01.02.06(A)(1). Each growth
allocation application must calculate the area to be converted from RCA to an
intensely developed area (“IDA”). This calculation is typically undertaken by the
developer who submits for approval a concept plan (“map”) of the proposed
project and the area of land to be converted. The local jurisdiction’s planning
department reviews the application and concept plan and then either accepts or
9

rejects the application. If accepted, the concept plan “mapping” is usually adopted
as presented by the developer. Then, the application is presented to the local
jurisdiction’s elected officials for approval. If the plan is approved, the application
and concept plan mapping are presented by the local jurisdiction to the Critical
Area Commission for its approval. COMAR §§ 27.02.02.02 and 27.02.04.02. If
the proposed development is considered “major,” the Commission then appoints a
panel of Commissioners that holds a public hearing during which comments are
received. Id. The panel holds a meeting or meetings to develop a recommendation
to the full Commission. During those panel meetings, the Commission’s staff
reviews the application and provides technical information to the panel. At the
conclusion of those meetings, the panel makes a recommendation to the full
Commission for approval, denial, or modification of the growth allocation request.
If approved, the local jurisdiction must then amend its critical area maps to
conform to the new designation. However, if the concept plan incorrectly
identifies the amount of land to be converted to IDA or the location of certain
critical area features, e.g., hydric soils or wetlands, then the local jurisdiction’s and
the Commission’s decision may be flawed as will the amended maps that attempt
to conform to the erroneous decision.
Here, the developer submitted E. 403 as the concept plan identifying the
areas to be converted from RCA to IDA. This is the “map” used by the county and
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the Critical Area Commission in reaching their respective decisions on the amount
of growth allocation to be awarded and where intense development will be
permitted. However, despite two attempts, the County has been unable to create
amended critical area maps that conform to the Commission’s decision. This
failing strongly indicates that there were inaccuracies in the original concept plan
“mapping.” In fact an independent expert retained by the Circuit Court found there
were errors in the maps as did a surveyor retained by the Protestants. Slip op. at 67. Moreover, the developer admitted there were errors in the maps. Id.
Engineers retained by CBF have examined the critical area “mapping”
presented by Hovnanian to Queen Anne County and the basis of the Critical Area
Commission’s award. The results of their examination conclude that areas of
hydric soils and wetlands were improperly mapped. Exhibits A and B attached.
Critical area boundaries are to be expanded to follow contiguous areas of hydric
soils. COMAR § 27.01.09.01(C)(7). However, it does not appear that such areas
were expanded, thus location of the buffer and the size of the area to be converted
to IDA was not properly identified. Exhibit A. CBF’s engineers concluded that as
much as an additional 180 acres should be included within the critical area buffer –
an area in which new development is prohibited. COMAR § 27.01.09.01(C)(2).
Moreover, wetland areas within the critical area were not properly delineated.
Exhibit B.

11

Given the extent of these mapping inaccuracies, it is inappropriate to hold
that the County and the Critical Area Commission approvals can support approval
of the actual amount and location of growth allocation necessary. Presumably,
these errors will be identified when accurate maps are generated; however, if the
Court of Special Appeals’ decision is upheld, these errors cannot be corrected and
an accurate accounting of growth allocation cannot be made thereby damaging the
County and State Critical Area programs and the Chesapeake Bay by permitting
additional impervious surfaces in the critical area. Md. Code Natural Resources
Article § 8-1801.
B.

The Lower Court’s Decision Ignores the Importance of Accurate
Mapping.

Here, the Court of Special Appeals inexplicably held that such mapping
problems do not undermine the decision of the county and the Commission to grant
an award of growth allocation. However, such “mapping” problems absolutely
undermine the integrity of the county and state critical area programs. For
example, if errors in the concept plan on which the governmental decisions were
made identify an amount of growth allocation for less acreage than the new
development will use, then the local jurisdiction will receive a greater growth
allocation “budget” than allowed by Md. Code Natural Resources Article § 81808.1. To illustrate the point, assume that the local jurisdiction has a remaining
growth allocation budget of 300 acres of RCA. A developer proposes a concept
12

plan that identifies a growth allocation of 300 acres. However, there is an error in
the concept plan “mapping” and the area of conversion is actually 310 acres. If the
local jurisdiction and the Critical Area Commission approve the 300 acre award,
then the local jurisdiction will have obtained an additional 10 acres of growth
allocation. Thus, allowing a greater addition of impervious development than
allowed by the General Assembly.
Further, it is unknown whether the local jurisdiction would have approved
such an additional award of growth allocation and highly unlikely that the
Commission would have given approval. It is clearly not the amount voted on by
the governmental body appointed to make such decisions after public notice and
comment. It is also unknown how citizens would have responded to such a
request. Some who may have been in favor of the original request would not have
favored what was actually needed.
This mapping error can be further compounded if subsequently a new
development is proposed adjacent to the one described above. If in developing its
concept plan the new developer identifies the 10 acre discrepancy, which mapping
is to be followed and how is the error corrected? Is the original development
allocation simply revised or remanded for a new decision by the county and the
Commission? Can such an error be corrected if it is not identified until after the
original development is completed? Must the Commission penalize the local
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jurisdiction for exceeding its growth allocation budget? These are all issues
unaddressed by the Court of Special Appeals’ decision. These issues could have
been addressed by simply staying the growth allocation decision and remanding
the matter back to the county until accurate maps could be presented to the Critical
Area Commission. Such a procedure was done here in April 2001. There is no
reason it could not be done again.
This hypothetical is not out of the realm of possibility. The CBF has been
involved in several recent matters that point out the necessity of accurate critical
area mapping prior to approval of an award of growth allocation or variances to
local critical area programs.
The Blackwater Resort development proposed for land annexed by the City
of Cambridge, Maryland, is a prime example. There, the developer proposed a
new development project all within RCA that would have consumed 313 acres of
growth allocation. The City approved the award based upon the concept plan
“mapping” provided by the developer. The City applied to the Critical Area
Commission for approval of the growth allocation award based upon this
“mapping.” However, after the submission by CBF of engineering drawings
identifying errors in the “mapping” and extensive review by the Critical Area
Commission staff, the award was unanimously denied by the Commission. One of
the key errors in the mapping was the failure to properly identify the extent of
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hydric soils within the development site and thus, the failure to properly expand
the critical area and buffer boundaries. Given the true size of the expanded buffer,
the Commission believed that such an award of growth allocation was improper.
Similar problems have been identified in buffer map amendment and
variance cases in Anne Arundel County. In the Little Island on the Magothy River
matter, In re DCW Dutchship Island, LLC, engineers identified alteration of
preexisting maps to reduce or eliminate areas of steep slopes and vegetation within
the critical area buffer. In the Dobbins Island variance matter, In re David
Clickner, it was determined that the extent and location of the buffer was
improperly “mapped” due to a failure to expand the buffer due to steep slopes.
Each of these examples highlights the critical necessity of accurate mapping
if proper development decisions are to be made at the local and state level. Here,
the Court of Special Appeals failed to recognize the significance of the mapping
error and issued a decision that essentially undermines the mapping requirements
of the Critical Area Act. The court’s decision should therefore be overturned.
II.

The Critical Area Programs of Both the County and the State Help to
Regulate Development and Improve the Health of the Chesapeake Bay.
A.

If Upheld the Decision Will Harm Important Bay Related Programs

The Court of Special Appeals decision, if allowed to stand, will negatively
affect water quality and aquatic life in the Chesapeake Bay. This decision would
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specifically affect local, private, and state programs designed to restore and protect
the Chesapeake Bay.
The CBF and numerous other organizations, both private and governmental,
spend thousands of hours and millions of dollars each year on programs designed
to educate people about and restore submerged aquatic vegetation (“SAV”) and
oysters, among other things, that help reverse the adverse water quality impacts
caused by runoff from development. These programs involve the planting of
underwater aquatic grasses and oyster reefs necessary for the healthy maintenance
and replenishment of aquatic fish, plant and animal life destroyed in part by
excessive runoff from development in the critical area.
If the Court of Special Appeals’ decision is upheld, increased development
within the critical area may be allowed. Increased development leads to increased
runoff. Thus, more development in the critical area injures if not essentially
destroys the efficacy of these programs in Queen Anne’s County and other areas of
the Bay and its tributaries because SAV and oyster beds cannot flourish in an
environment where water quality standards cannot be maintained. However,
increased development in the critical area harms more than just the programs
themselves, but damages critical Bay resources.
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B.

The Decision Harms Essential Bay Resources

Important Bay inhabitants whose presence is essential to Bay health are
underwater grasses also known as SAV. Underwater grasses filter polluted runoff,
provide food for waterfowl, and offer shelter for blue crabs. Juvenile rockfish,
speckled trout, and other aquatic life also depend upon grasses for habitat. The
growth of underwater grasses depends on good water quality thus, they are one of
the best barometers of Bay and tributary health. Decreases in water quality due to
nutrient and sediment pollution, partly due to an increase in runoff from
impervious surfaces, have caused a drastic decline in underwater grasses Baywide. Although some areas have recovered, today only about 20 percent of the
historic acreage remains. The CBF and numerous local organizations have offered
a variety of programs aimed at increasing underwater grasses within the Bay and
its tributaries. The CBF and these other private and governmental groups work
with citizens and conservation organizations interested in targeting local
waterways by growing grasses, collecting seed, and planting grasses.
The CBF and other local organizations have trained citizen volunteers to
map or “ground truth” SAV beds identified from historical records and aerial
photography in conjunction with the Virginia Institute of Marine Science (VIMS)
which conducts an annual survey of grass beds throughout the Chesapeake Bay
and its tidal tributaries.
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Oysters play a key role in the health of the Chesapeake Bay. Native oysters
are important for the bay both ecologically and economically. Oysters filter large
amounts of algae and sediment and oyster reefs provide essential fish habitat; and
historically provided a valuable fishery in the Bay. Oysters are famous Bay
residents, but their numbers are alarmingly low. From the 1950s to the 1970s, the
average annual oyster catch was about 25 million pounds per year. Today, the
Bay’s oyster population is a mere two percent of its historic level, due in part to
reduced amounts of underwater grass habitat and low summer levels of dissolved
oxygen.
The oyster is a keystone species, meaning it is exceptionally important to the
Chesapeake’s ecosystem, and the decimation of oysters has contributed to the
precarious state of the Bay’s overall health. Like filters in a giant fish tank, oysters
purify the Bay as they strain algae from the water for their food. Oyster reefs also
provide habitat and food for scores of marine plants and animals.
For more than 100 years, Chesapeake Bay watermen have made their living
harvesting oysters for resale to restaurants and seafood wholesale companies.
Until the mid-1980s, oystering was the most valuable commercial fishery in the
Bay. After the oyster stocks crashed, crabbing became the most lucrative fishery.
Although today, crab stocks are also declining.
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Oysters also have tremendous ecological value, which may be the most
important benefit they provide. Oysters purify the Chesapeake Bay as they filter
the water for their food. An adult oyster can filter as much as 60 gallons of water a
day. Sediment and nutrients (chiefly nitrogen), due in part to an increase in runoff
from impervious surfaces, cause problems in Bay waters. Oysters filter these
pollutants by either consuming them or shape them into small packets, which are
deposited on the bottom where they are not harmful. The oysters in the Bay could
once filter a volume of water equal to that of the entire Bay (about 19 trillion
gallons) in a week. Today, it would take the remaining Bay oysters more than a
year.
Oyster reefs are among the best fish habitats in the Chesapeake Bay as the
hard surfaces of oyster shells and the nooks between the shells provide places
where small marine animals live which in turn attracts larger fish species.
Hundreds of animals use oyster reefs: grass shrimp, amphipods, bryozoans,
anemones, barnacles, oyster drills, hooked mussels, mud crabs, and red beard
sponge to name a few. Many of these serve as food for larger animals including
striped bass, weakfish, black drum, croakers, and blue crabs.
The Court of Special Appeals decision holding that critical area maps are
“ministerial” and not important may allow increased development within the
critical area and the buffer. Increased impervious surface and lack of a natural
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buffer will cause increased runoff of pollution. Such pollution will have an
adverse effect, Bay-wide, on education and restoration programs as well as key
Bay natural resources.
CONCLUSION
The decisions of the County and the Critical Area Commission were
premised on inaccurate concept plan “mapping.” The act of mapping the critical
area is not ministerial but essential to the proper functioning of local and state
Critical Area Programs. Decisions concerning development within the critical area
must be based upon accurate mapping otherwise it is impossible to determine the
proper allocation of growth areas and to determine the environmental impacts of
land development. In this case, the Maryland Court of Special Appeals incorrectly
found that the act of re-drawing critical area land use boundaries was a ministerial
act and that the accuracy of the critical area maps was unimportant. Amicus
curiae, the Chesapeake Bay Foundation, Inc., respectfully requests that this Court
reverse the decision of the Maryland Court of Special Appeals.
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